ander Hamilion,
e nsibility~"Placed by

,&o Constitution upon the ju-
to iunrepoﬂnt the
nm does not unjustifi-

__-

an in-
di:{dul's right te prlucy nor
. abridge his Hberty of lpeech.

_ press, religion e assembly”
On the very'same decision |
.]day, the Court placed added
iJemphasis on First- Amend-
ment rights In the Sweezw
ase. .

TAKE ANOTHER situation

in whi¢h the Vinson Court did

) nothing to check trespasses
Won ejvil liberties—thiz time
A the Executive Branch of the

i Government. The Department
of State had arrogated to it-
self arbitrary authority to de-
termine, in its own absolute
discreuon, who could go
abroad. Secretary of State
Dulles, and Secretary Ache-
son before him, denied pass-
ports whenever they conclud-

| ed—often on the basis of un-
. disclosed information from:

- - fTH
. sponymous sources—that it

was not in the best interests
, of the United States to allow

CHIEF JUSTICE WARREN .

. . emphasis on i@‘dh:iggal.

i freedom }
R )
: an American citizen to travel.
i This past spring, howevef,
the Warren Court deneunced
this practice as inconshnant
with a clearly recognized ¢on-
stitutional right to travel and
held that the lecrctarx of
Siate couid mo longer wih-
hold passports whenever he
pleased. in the absence . pf
legislation fixing standarjs
for the issuance of passports.
Another illustratioh may be
found in regard to the const.r‘
tutionality of the Governmen
loyalty-security program. In
the Dorothy Bailey Case,

beaught Defore it 1gl 108D, .
the Court divided fofir 4a.four.

Alcmtrs Clroult Cheraid

S e
overnmen oy P! X
wlt canoot be sai §t the

missed employes to thelr
positions. And In the Cole
Case, it limited application
of the program to sensitive

Case and in th“e Service Cane,
the Warren Court held dismis-
sals under the program to be
invalid and Trestored dis-
positions actually affecting ,

Court has rendered distin-
pion of civil liberties. It has
resolutely insisted upon po-

lice observance of those pro- ¥-

cedural protections of the Bill
of Rights which laymen are '
too often disposed to dismiss .

national security.

/' THERE is5 one additional
area in which the Warren
guished service as a cham

as mere legal technicalities.

. hilsdnbw of Hhawie®

served, “has largely been the

history of observance of pro-
cedura] safegvards. And the

r

~:.-u’+

effective administration of .

' eriminal justice hardly re-
quires disregard of fair proce-

.. dures imrposed by law.”
In a number of cases, the
Warren Court has upset con-
victions

A LESVULY Ill MUTLYY
? Justice Frankfurter once ob-

prosecutors have taken short

because police or

rute whish imnvaluad trosmacse. -

be xaid that these decisions
made law enforcement more
difficult. They served, how-

ever, to keep police - power..

from becoming oppressive

and to make the administra- .

tion of justice in the United
States consonant with an . at-
mosphere of freedom.

¥

IT IS, of course, misleading ~

to speak of the Warren Court
or the Vinson Court as though
these were distinet bodies gov-
erned by the personalities of
their Chief Justices. Three
Justices—Black, Frankfurter,
and Douglas — have served
continuously throughout the
decade, and the terms of
.other Justices overlapped our
‘arbitary dividing line. And,
in addition, new faces have

ing on the rights of defend-
ants. To some extent, it may

L

-

appeared.
Obviously, there was a com-
plex interaction here. The -

Court was, as it always is, re-

well as responsible in some
measure for the abatement
of lts fever.

National security is of vital
importance. But we need
above all else to remember
that the one true function of

seeurity is Yo~male
individual freedom secure.

sponsive to the country as’

l The temperature of ocoul-
try wu A powe factor
l perhaps the deter-

manship to wait

tihe has ripened the readi-
ness of society to- accept new
directions in the law, The
panic atmosphere in which
the Vinson Court functiotred
no longer prevailed with any-
thing like the same intensity
when the Warren Court made

ba wmamb lihambaninam Aantcinne

ilﬂ glcaL u.l.lcl. Wil ldll UTLLISIULIDE.
And perhaps the real signifi-
cance of the Warren Court’s
championship of individual
liberty lies in the reflection
of a rendscence among Amer-
icans of confidence in their
own Institutions and of re-
spect for the utility of free-
dom~

.NOW IT 1S all very well to
take heart from the Warren
 Court's championship of the
Bil] of Rights and to deduce
from this championship that
the country's high fever over
subversion has subsided. I do
pot think, however, that there
is any justification for con-
cluding that the Nation has
completed its convalescence
or that all goes well In the
best of all possible cbuntries.

Let me point out some

i LTrmgemt considgrations  in-

|
i tismath-butou!ju
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HIEF JUSTICE VINSON
.« « « emphasis on national
security

R

dicating that the hangover is
still a very sevére one. _
Item One: Although the Su-
premeé Court has imposed a
check on some of the extrava.
gances of the Federal loyalty-
security program, that pro-
gram remains in full force
‘$amd effect. It is immensely
“ jmportant, I think, to bear in
#mind that althpugh the pro-
V. gram was undertaken on an
" emergency basis and although
.its incursions on traditional
. Anrerican civil liberties were
" Yustified at its inception as
‘necessary to meet a crucial
. condition, it has remained in
“ferce 11 years without under-
going any real or fundamental
g _modiﬂcation whatsoever,
_ It is true, to be sure, that
Ythe loyalty-security program is
eonducted today with more

rbanity ham'l sophistication
&gg in the pastT It js jrue
at in superficial procedural

t has undergone some
proveme is
also true that the egntral vice
of the security program—its
rell, on information from
faceless accusers—remains al-
together unaltered. :

The inescapable truth is
that the procedures andj
standards of the loyalty.se-
curily program are becoming
institutionalised. And the
country has, to a very large
extent, embraced, ‘as a per-
manent part of its ute,,ther
judgment and punishment of :
some of its citizens throughi‘
star-chamber hearings which "
deny them any semblance of
due process of law. Y

Consider, for another ex- ;,,‘
ample, that, although Chief -
Justice Warren said for the g
Supreme Court in the Wat-
kins Case that “there is no?

cvongressional power to ex-
pose for the sake of ex
posure,” the simple truth is r
that the House Committee on
Un-American Activities and
the Senate Internal Security "
SubcOmmittee continue to go
up and down the country,’
each of them functioning as
2 kind of itinerant auto-da-fe,
intruding its inquisitorial
nose into almost every aspect
of American life; they con-
tinue to be unrestrained by
any jurisdictional limitations
imposed by Congress; and
they continue.to be wholly

. unconcerned ahout constitu-

tional rights of privacy.

ITEM TWO: There has
Ibeen bitter reaction to the °
Warren Court in Congress.
Attempts were made to cur-
tail the Court’s jurisdiction.
Legislation was introduced—
and will no doubt be intro-
duced again—to upset specific
Court decisions, Moreover,
there has been a tremendous
\hue and cry in the country
against the Court's champion-
ship of individual rights.

These are disquieting symp-
oms. They suggest that the

atlonal fever is still pretty
high—indeed, that we are in
grave danger of a relapse.

The Supreme Court's essen-
tial business, as Alexander
Hamilton said, is “to declare
all acts contrary to the mani-
fest tenor of the Constitution

: void.” But in the last analysis,
lﬂEEﬂ?‘Eﬁn be pres!ﬂ!'ﬂ'%ﬂ’Iy
lin the hearts and minds of

].ile people. The Court can
HAPVE Oy a5 4 1 of
freedom, I%wllt:‘i?%"
danger. B‘ !
l‘g' protect us 1 moumul’v.:

; It can remind us-of our herit:
age. But it cannot preserve
, that heritage for us. .
' freedom, i we tl of it As
'a source of danger rather
. than of strength; it we elevate
| protection of the community
above the protection of indi.
vidual rights, we shall end by
aping the 'e;rd_egnr e
e .

i

)
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r Emest Hdlh:abeumem
]

! exemﬂvantenlorﬁﬂhaugum
k) l:hn at

1 'Ih 37-yenr-old Charleston law-
yer began his administration by
hafling South Carolina as a “state
af hope and dedication — = siate
touched by destiny.”

In his inaugural address, which
was taken up largely with a fiery
defense of states rights and a
fpledge to resist racial integration,
Mr. Hnlhmrg gaid “The Rattle of
ﬂIERepubhc!slrulyathand.

DYNAMIC OONSEBVATISM
He also lifted high the banner

of “gynamic conservatism®, call-
ing uth Carclina “the ltrmghnl
ai AP ___ _ W AL _

. + » fhe nation’s number one
for e survival of the free en
terprise system , . . the naticn's
hope for the survival of consti-
tutional! government,"”

His address, delivered from a
platform decked with bunting,

bristled with emnation ot the
Umted State
its “illegal a.rnendmen
basic law of the land.
“PERIOD OF CHAOS"

Governor Hollings also ticked
aff other evidences of a “petiod
of chaos™ marked by ignoring the
form and letter and spirit of the
Constitution and the American
concept of government by laws in-
stead of men, Referring to Pres.
ident Eisenhower, his attorney
[general and both national politi-
cal es, he aaid:

g find a United States
tom#&y General pledgmg
biac“anan against our Southlan§

see both political parties
competing to hur] the greatest
insults and defamation at our

Lllumunax moixgn( in Americ

r. .
CALLS IKE “PETULANT”

F¥And worse, we find a
and pefulant Chie! Executive

state’lnﬂsslmis
“to orward a dynamic

tusmas an asset, not a
biti
TH} nation’s busineggman

tinuet to come South, Mr. Hc

lings® said, because he appreci-
ates “the character of our people
and of our state governments.”

:“There

| LEGGE ADMINISTERS OATH
The cath of office was admin-
listered to Governor Hollings Yy
‘{Associate Justice Lionel K, Legge
of the South Carvlina Supreme
Court, Mr. Justice Legge is from
Charleston.

Behind them o a broad plat.

forg was ranged a large assem-
blage of state and na lead-
ersfand personal gu of the

principals,
vernor Hollings Is {lexpected
(Please tum to Page 124, Col 1)

B

oS

INAUGURAL ADDRESS

. {Continued from Page Ome)

ident pro tempore of the State,
presided over the inaugural cere-
many, which was also & joint ses
gion of the General Assemnbly.
The Citadel band played the
National Anthem at the outiset of
the program, followed by the In-
vocation, led by Governor Hol-
lings' pastor, the Rev, Heyward
w. E{ﬁng of St. John's Lutheran

Chugh, Charleston.
| Segator Brown administered the

‘mth{: the new lieutenant gov-|*

ﬁov. Hollings Assumes Offme*
. Puts Empha51s on States nghts

Chester, formerly pastor of Wash-
ingion Street Methodist Church of
Columbia.
HODGES, VANDIVER ATTEND
Just before delivering his ad-
dress, Governor Hollings intro-
duced C.vernor and Mrs. Luther
Hodges of North Carolina and said
Gov, Ernest Vandiver of Georgia
was on his way to the ceremonies
but had been delayed slightly
(Governor Vandiver arrived in
time to review the parade which

followed the inaugural rites),

i 2alE

The new governor also present-

and Mre

Timmerman o the l.udxence and
said Mr. Timmerman ‘‘has reason
only for kappy memories be-
cause he has done such a splen-
did job far South Carvlina.

Gov. Price Daniel was being
inaugurated for a second term
term yesterday and could not be
present, Mr. Hollings said,

the Texas governor sent alonf:s

his personal representative
former Sumter resident Roha

Al AT Gaai,

Haynesworth, now a businessﬁan

Beil Timmerman, Jr.,

eTg -g‘;‘m;}.:;ﬂhg%agggr ed the outgoi or, George jin ¥l Puso.‘
fi-22577— M
& = . / THE STATE
REG- 8 7 T RECARATR Colugbia, S. G.
JAN &8 950 f =2 =3 ]
r Dated.. soneoges -
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Tolson
Belmont
Mohr

ease _
arsons
' Rosen

Tamm

Trotter ___

W.C. Sullivan
» Tele. Room _
Holloman

: " oy L b O Ng \rm“s
l Brg‘wn Predicts Resignationsor iwv v

! B,e ‘ :Ial‘e"(:e J_ BI'()W“ ePp. oWl Inade the st&té- In h]’ newslettel, .
I _—
\R-, %ﬂ) beue\l‘es that Jus' ;

ed that 2

terday in a weekly Brown mention

ﬁ\{'\;le){‘tfr 'toy'hls eonstlt:é tice Black 18 72 and Jus

sees \Hugo L. Black and o He _rsl.iaidei't' \ms bae:.rd Frankfurter me:?g t{,‘::nﬂl‘:
i i + sper” “pac

\feh" y e Court "in ??0":' a.w“sogrce 1 thought l‘t?atttierh;lall?h." Justice Frank-

o Telati furter suffered a mild hfjart

' relative attack several weeks ago, fpbut

returned to the bench ea ier

this month. (UP)

e e Court "in
T me.”

worth some consi_@gration."

Wash, Post and —
Times Herald
Wash., News __L‘£
Wash. Star
N. Y. Herald
Tribune
N. Y. Journal-

American
N. Y. Mirrer

| (5 L - 2 75"?5.‘
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N. Y. Daily News _
N. Y. Times
Daily Worker
The Worker
New. Leader

i
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" shaken the widespread conviction here that the story of the coolness

ey William V. Shannon

T _ ! el [éﬁL Washington,
The routine denials by President Eisenhower and Chiﬂt_lﬁﬁcééamn have
tween

em is

¢ 3
béth tr e;%‘y
Robert T. Donovan, who wrote the story published in the Herald Tribune yesterday, Is :

highly regarded by ail his colleagues for ihe

factual accuracy of his work and his serupulous . .

fairness. .
The fact is that what has long been talked
about and occasionally glimpsed has now been

" brought out in the open. The fundamental source

Here are additional Instances that could be
cited to illustrate the gradual deterloration in
relations: o CoeF

Mr. Eisenhower was offended when the Chief -
Justice accepted.an invitation to.attend the dedts .
cation of the Truman Memorial Library. Mr,
Eisenhower's feud with Harry Truman is very.
much alive and he regarded Warren's attendance -
as %h act of disloyelty, -~~~ - Ao n
. The President has pooh-poched Warren in
conversations he has had with Southers Sews -
ators. These Southerners, golng down to the
White House full of fire and brimstone to conps *
plaia about the iniquities of the Supreme Courk
have been surprised to discover Mr. Kizenhewar ,
readily agreeing with thems, . - ... - . =

President Eisenhower has made ne secret of -
his shock at the Supreme Court's liberal dech
sions. in. the civil lberties field Chiet Justice3
Warren and the majority of his colleaguey war(~

of yery popular In the the Justice Dept, |

or ih the reac'tlmw' iy
e decisions in the. ok

»

- b oaem 2

[

= oy o

Y Y — T
C.u..’.;.‘. Lar Lonodd TR

of friction between the two men Is the Presl L. POSP._
dent’s refusal to do anything in a’co uctive, o
forehanded way to help carry out thmm Yth‘BLUE, .FINA,IL
LguLt's school desegregation décision, -

Warren was early disillusioned by Mr, Elsen- 1/29/59 - -
hower’s attitude on this problem. The President . .
has consistently refused to say he approved of S o o .
desegregation in principle; he has taken no steps v - 11-6 . .-t
te help make it work in practice. As recently aa e e e S L
last year, he expressed the wish that desegrega- " n
tionfnight proceed more slowly. RE: FACT AND FRICTI ON
. Donovan wrote that Warren regards this attl- BY
tude as being “too indecisive.” Warren in fact WILLIAM V., SEANNON
useg more vivid language to describe the Eisen-
hower positios. He calls it “wishy washy.” v =
| s A : BUPIL -

]

NOT RECORDBED |

A 117 FEB 18 1958
oax"_'EB 19 1959 . L




R SR

——r Tibe!
f tempty to get bills passed rever:lni tr'nese‘
: flecl n:;.lgh Mr. Elsenhowet maklu d::\:‘cll;:: :
st to comment o8 158 LS, e he Fusc
o Indeed It Is desirable for & President ;:e ex
; p:e';l his approval or disapproval of s:z’ Su
G e 21 % s
about caliing, , T0F

:ituot::u civil liberties decisions. .
Qn July 17, 1857, he was asked at a pr S
f " “ference why the Administration opposed

t material from
attorneys have relevan :
| g‘ﬁefﬂiislees as req\ﬁ:;d_ by the Jencks ded’ion' Mr o
! hower replied: :
E ) Eis?:ivhat they (the J“s;d ) of lt)lt:g }l:‘anIe gllgosgg
. openin e
! is thzn:lldﬁfzpfnea&e pfe'BI recm'dsv_ n;;een peoce ‘Iﬁ; .
; ::ayy be mentioned, !‘;m‘:u‘g‘ th:e“c‘,ﬁ,,y somebody
as 2 — A " -~y
“in most de;?&“m"y.. in a H0Ué vilage can says
_: -~ BN & skunk? or worse, and it will be
. [ '-ditziw l‘t'l'lere in the report submitted by the indi-
! -V . . - .
| —_— rou could do incaleulable damapge, to my
' miny}, Just by opening up the ¥BI files. It would
/ reible,” he said. - - - R
) ] 5

r . B

| i thess whith, Président was parrofing
‘the views set forth Dy Fustice Clark In his dis-

* #enting opinion in the Jencks éase, After such a

performance Warren and his majority éolléagues
naturally take with a grain of salt the President's
protéstations on other days that he could not pos-
sibly comment oh a Supreme Court decision.

*  The President and the Chief Justice were nok
éver, of course, personal intimuates, What has
ooturred in the past five years s g steady dimimii-
Hon of warmth in thelr official relations, How
far that diminution has gone we shall never
| know until the blographers and writers of meit-
. oirs begin their work, - o

-Certalnly we cannot expect Mr, Eisenho r

- ﬂ'io admit even to himself that his appointmentllof
Earl Warren as Chief Justice will rank as on i
his few great constructive acts in the Presiden Ve

H
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E;;uﬁ ks
To Impeach
High Courg

‘A group of some two dozen
men and women fiied a peti-
tion yesterday st the House
clerk’s offjos to impeach mem.
bers of the"Supreme Court, -

Qpal
man Ior the P, said the
petition was 1500 feét in length
and carried names from a
over the Natlon.

‘The petition contained foot-

“long pages headed “Impeach
- Warren.” They were glued to-

, YPOKes-.

-gether and rolled on three

- Jrollers: on each page were in-
structions to mail the tien,
' when completed, to thg/Christ-
ian Nationalist Crusafle, P, O.
U ]} Box 27895, Los An‘ﬁelel 27,
Calif,

Mrs. White described her-
self as chairman of the special
committiee to impeach the
Supreme Court and said her
group worked with individuals
and many organizations to
citculate the petition.

The petition charged that
certain members of the Su-
preme Court *violated their
oath by substituting legisla-

on decisions for legal prece-
dent,” and that their decisions,
H enforced, “will tend to de-
troy law enforcemenit agen-
les, congressional investiga-

}

‘tion of treason and subver-

glon . . . and destroy the sover-
eignty of the several states.”
\rg— . .

[loa SRR
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UDICIAL OLIGARCHY’ HIT -
Supreme Court:Curbs

B Urged by U.S. Judge
‘A plea to help u‘: a. Mmm “{p save our zovﬁrhment” by limit-

ing the power of the U.8. Supreme

U. 8. District Judge Dozler
from time to time on the federal bench in Florids, addressing the
Jacksonville Bar Assn, and many visiting members of the Florida
Bar, declared it was not his purpose to criticize the Suprems Court
decisions relative tp racial segregation in the achoals.

“Byut I am here to criticize the
fudicial processes by which those
decisions were reached and to try
to impress upon you full realiza-
tlon of the fact that if we do not
find & way to stop it scon, this
nation will soon be governed, in-
sofar as its Constitution and its
{aws are concerned, by & judicial
oligarchy. And 1 am sure that
every one of you will agree with
me that this nation will not sur-
vive upder the domination of a
judicial oligarchy,” -he declared.

Only One Guess

1t should be obvious, Judge De-
vVane said, that under a written
-constitution which provides the
means for its amendment, "the
gupreme Court should have only
one guess as to the meaning of
any provision in the Constitution.
if the people disagree with the
court on that guess, they and they
alone have the power {0
change it.”

Judge DeVane called for sup-
port of a proposed amendment to
the Constitution which would pro-
hibit the high tribunal from over-
ruling, modifying or changing any
prior decision of the Supreme
Court construing the Constitution
of the United States or acts of
Copgress promulgated under the
Constitution.

The judge noted s number of
ent eases, involving issues ofh-
than segregation, in which ejf-
r rulings of the Supreme Co
ve been reversed.

“The damage our Constituti

v
- e

T

=
=
= -

0
o
——N
o
[y ]
£

‘in Congress by Florida's U. 8.

Meon, e
i
ourt was sounded here yesterday. , .- !
mé.nowreundbutstulminz’! ' &
3 _T; e,

hax suffered in this respect all -
hes taken place since 1937, but! nes
the damage has been great and.
unless something is done promptly
to bring an end to it, it will not
be many generatlons before this
government will cease to operale
under our written Constitution,”
he said. :

Noting that the chief justices of
the supreme courts of 36 olher
states and many other state and’
federal judges “have moved out
in front in an effort to bring an
end to this danger which con-
fronts us,” Judge DeVane asked,
the assempled lawyers to Join i
the attempt “to set up s road-
block to stop it . '

The jurist cited recent Supreme
Court interpretations of the Con-
stitution, aside from those having
to do strictly with segregation in
the schools, which, be said, in-
flicted a great deal more harm!
upon the people of the nation than
will the racial rulings. '

Salute Flag

“Whean the Supreme Court held
that the children In our publis
schools could not be required to
stand and salute the flag of the
United States and pledge alle-
giance to the republic for which it
stands, when it condemmed all
forms of religious instruction in
oyr public schools, it struck 8
ddhth blow to the future welfpre
ofl[the republic. As a katien

b and will survive only un
,'" he sald.

When the Supreme Court asseris
its right not to be bound by iis
own prior decisions whenever it
desires to eonstrue the Constliu-
tion or an act of Congress other-
wise, “then the Constitution and
acts of Congress mesan nothing,"
Judge DeVane declared.

Recalling that sn amendment
restricting the power of the Su-
preme Court has been introduced

Florida Times-Union
Jacksonville, Florida
Date 2 -6 _-47
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d, “May Ged inspire us

Ip us to accomplish this cbihc-
e and thus save our great -
tution.”

Ep. Bob 8ikes, Judge DeVane



florida Times-Union
Jacksonville, Florida

Date 2-€ -4

Judge Dozier DeVane
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47 WASHINGTON,
etk the birthday af Abrshsm

SV

‘belpg spoken—and he deserves them all. But if what Abrahsm
Tinooln ssid just 100 years ago were attributed today to any
" one else in public life, the same utterances would be denqunced
"as coming from s “racist,” or “‘extremist,? or

» person who “defies” the Constitation.

" Few people roalize
ham Lincoln was againat
declsion and how hé-
overturning of precedent in a ruling was not
igettled law.”-If was just 100 years ago when
Abraham Lincoln was debating with Stephen
Douglas in the State of Illinois. Only a few
months ggo the Library of Congress pub-
lished a Book containing facsimiles of the
printers’ copy of the stenographic record of
Lincoln-Douglas debates “as edlted and pre-
pared for the press by Abraham Lincoln.”

" “Legal Astonisher”

I ——
+

'Llenc. at Chicago:

b 11,

. Following
Linooln's speech delivered on July 13, 1858,

. “The sacredness that Judge Dougl
© throws around this decision (ef the Bupretne Court of t
United States) is a degree of sacredness that has never heej)
before thrown around any other decision. I have never heard
such 6 thing. Why, decisions appsarently contrary to that d

ent eulogles are

ken Abm-
ypreme Court

is & quotation from Mr.

clsion, or that geod lawyers thought were contrary to that de-

cisdon, have been made by thaty

of its kind; 1t is an astonisher
in legal history—it- 18 & new
worder of the world.”

In speaking further of the
Dred Scott decision, Mr. Lincoln
seid at Quiney, Iilinois, on QOct.
13,.1838:

“, « . but wemnevertheless do
oppose that decision as a politi-
cal rule which shall be binding
on the voter to vote for nobody
who thinks {t wrong, which
shall be binding on the mem-
bers of Congress or the Presi-
dent to favor no measure that
does not actually eoncur with
the principles of that decision.
We do not propose to be bound
by it a8 o political rule in that
way. . . . We propose so reslist.
ing it as to have it reversed 1f
we can, and s new judicial ride

’very court before, It is the first

established upon this subject.”

Jefterson Quoted

In another speech defivered
in Chicago on July 17, 1858,
Mr. Lincoln quoted with Ap-
tproval a letter from Thomes
Jefferson, written in 1820,
which declared that*if the
judges of the Supreme Court
are to be considered as “the
ultimate arbiters of afl Consti-
tutional questions,” this could
be 8 “very dangerous doctrine
indeed and one which would

P der the_despotigm '
J o% an n!tar M ) i

™ a speech delivered at
ttawa, I, on Aug. 31, 1438,

. Lincoln took up the ripe
uestion, He denounced slave

ut then added: .

“1 have no purpose to Intjo-
duce political and soclal equal-
ity between the white and the
black races. There is & physical
difference betwesn the two,
which in my jfudgment will
prabably forever forbid thelr
living {ogether upon the footing
of perfect equallty, and inas-
much as it becomes a necessity
that there must he a difference,
1, as well as Judge Douglas,
‘am In favor of the race to
which I belong having the su-
perior position. I have never
sald anything to the contrsry,
but T hold that notwithstanding
all this, there 18 no reason In
the world why the Negro is not
entitled to all the natural
rights enu.;nemt.ed in the Dec-
lazation of Indepe he
right to life, liberty and the

that those of the great mass of
white people will not, Whether
this feeling accords with justice
and sound judgment i§ not the
sole question, if, indeed it is

cannot be safely disregarded.
We cannot, then, make them
equals. , . . . “

With turther reference to the
equality or Inequality of the
races, Mr. Lincoln sald, on Sept.
18, 13858, at Charieston Iil.:

. *I will say then that I am not,
nor ever have been in favor of
pringing about in any way the
soclal and political equality of
he white and black races—that
I am not nor sver have been In
favor of making voters or jurors
of Negroes, nor of qualifying
them to hold office, nor to In-
termarry with white people;
and I will say in addition to
this that there is a physical dif-
ference hetween the white and
black races which I believe will
forever forbid the two races liv-
ing together on terms of social
and political equality. And inas-
much as they cannot so live,
while they do remain together
there must be the position of
jsuperior and inferier, and I as
much a5 any other man am In
favor of having the superior
position assigned to the wh.ltel
race. . . . I will add to this
that I have never seen to mﬂ_
gnowledge & man, woman or

thild who was in favor of pro-'
lducing a perfect equality, soclal -

and political, be{ween Negroes
and white men.” g

STy Y. Herald Tribwnednc,

Y A
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any part of it. A universal feel-|.
ing whether well or ill-founded,
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(CHIEF JUSTICE.EARL WARKEN will “however, favor adoption of the report. 4 report on the same

” ot like some 6f this week’s news from  subject was drawn a year ago but was not sub
hicage. Neither will most of his Supreme - consideration by the House of Delegates. It was pub.
Court eolleagues. PR in the Aug. 22, 1958, Congressiorial Record. .

_ In the works Is a plan which very like The 1959 report will contaln proposals for corrective
wﬂl{: put ;‘f:memfn Bar Asso:i?&m (2: measures against a serles of Sug{heme Court dec(l;lons which .
record with a carefully worded complaint ;b:gﬁ about three yiia_ura ago. ere are 23 such declsions,
against the U. S. Supreme Couxt. The 1958 B .mn .

e e e 1958 report contalned 10 proposed corrective measures
The complaint, In Jayman’s language, intended, in effect, to reverse the Supreme Court by legis-
would be something like this: . lation, . i .

Tha court has activ consiste and dangerous) The House Judiciary Committee approved last week a bill
weakemathe defenses of Iellnz'l}nlted Sﬁ't’u and the ,“.,5 to counteract the court's decislon on the anti-communist
stntes against the subversive activities of communism and gggg Act, In Yates va. the United States, the Supreme
ocommuniste, : — : '

. ® Reversed two Federal courts and ruled that the teaching
do e e b ey sy o ol oveieo of e U, 5, Coeroment
has prepared for submission today or tomorrow to the ’

Houge c?ta Delegates & report on c)c;mmunlst tactics, strategy Act 50 long as the advocacy was div from any effort

- ct to start & re .
and objectives In the United States. The House of Delegates  ° ually to s volution going
meets in Chicago today and tomorrow. - The Bar Association speclal committee sald In 1958 the

. . No. 1 communist tactic at that time was nullification of the

The ABA Board of Directors screens reports to the House B Smith Act. The Supreme Court has nullified 1t in consider-
of Delegates and might prevent submission of this one. The W able degree. FBI Director J. Edgar Hoover testified in
special committee, however, has voted to submit the report. B Japuary, 1958, that of 109 top communists convicted under

Bar Association spokesmen believe it will survive the screen- W the Smith Act of subversive activities, 43 by then had been
ing process and go before the House of Delegates. This latter § get free by Supreme Court rulings.

organization is the ABA policy-making boédy.
: The 1958 report baldly stated that Congress should move
The House of Delegates can adopt or reject the special to safeguard the nation against the over-all trend of the
committes report. Adoption would make It an official utter- court in the area of subversion. The 1959 report is said to
anc@OTTNE Bar Association itself, which is something some be stronger. If so, the Chief Justice and most gl.hie-msso0-
important elements of the association hope to prevent. Odds, clates will find it unpleasant resding.
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BOSTON=~GHARLES Jo BLOCH, EBITOR OF TAE CEORCIA BAR REVIEW, SAID
\ YERS MUST GUARD AGAINST WHAT NE calLED THE
SUPREME COURT'S THREAT TO DESTROY THE ENTIRE SILL OF RIGHTS.
HOOL CRADUATES THE MIGH COURT'S 1954

| schooL SECREGATION BECISION »DESTROYED TME 3QTH AMENDMENT? WHICH LEAV S
10 THE STATES TNOSE POVERS NOT SPECIFICALLY RESERVED FOR TKE FEDERAL

GOVERNMENT IN THE CONSTITUTION, : i
O THE ERROR OF IGNORING THE FACT TNAT ITS

‘ u;:;ufscggﬂlil%LtloNInJunxca'rmc NOT INTERPRETING, TME LAV OF TKE
LAND, - S T S'ATD. ML SAID 1T TMREATENS T0 DESTROY THE BILL OF

€ WHICH GUARANTEED TME lIGI_ﬂ'S OF THE STATES AND TME

RICH
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; THE GOVERNING BOARD of the au-
gust American Bar Association has ap-
proved a recommendation that Congress,

B _ by use of the legislative process, reverse

me recent decisions of the United States
upremge Court. The rulings in question

. “Rale upRely Individual rights against in-

fringement by state or' federal laws de-

. nism. - et
The. ABA is on controversial ground
and gives evidence that It recognizes this
by its cauticus approach. The committee
report which the ABA governors endorsed
i{s careful to point out that the Supreme
Court is “the ullimate guardian of the

l freedom.”
Nevertheless, says the ABA report new
approved for submission to the entire
3 imembership: !
“Many cases have been decided in such
‘ & manner as to encourage an increase in
Communist activities in the United States.
' ' Our internal security has been weakened
. by technicalities raised in judicial deci-
sions which too frequently in the public
- mind have had the effect of putting on
I

trdal the marhinarv af the ndirial nrarace
wana 108 Matdainery o) N judifial process

eand freeing the subversive to go forth and
further undermine the nation.”

® ) . .
THE SUPREME COURT is under in-
creasing fire these days. Much of the at-
l‘ tack stems from its libertarian trend.
; Some Southerners would undo its man-
’ date against segregated schoots, by limit-
ing the court’s powers or by constitutional
change giving siates exclusive authority in
¢ the field of education. But segregationist
are not the only critics. J. Edgar Hoove
the FBI chieftain, lashed out at ruling
which “defeat the Interests of justice.” An

L
0P CLEPIN .
wir = S2EY o
\;’-’ ' At /\.\
i o b
TUUoAmn INMTHALED
/G

rs' (LI L

. The Com't Before The Bar

signed to combat subversian and commu-

t Bill of Rights and the protector of our.

v omiTer Tifiod o

e = T A
P 2

Rep. Kenneth R Keaung. New York Re- ;

publican, said the Court had “gone alto-
gether too far -in Its zeal to prot®t the
rights of the individual.”

The ABA leadership ‘has joined the
swelling chorus ony philosophical path-
er than emotional grounds. Jis influence
will be great because this i3 a field In
llhich it 1s'qua'!ihed to speak., - - ;

\ '
Ea THE GENTLEMEN of the bnr are not

asking for the creation of precedent. There
s ample -precedent for Congress {(and the
people) to say a final word atter the Su-
preme Court has spoken. A most notable

' case In point Is the 16th Amendrient au- .

thorizing & federaI mcome tax. It specifio-

€1 Cormmunda Menctend Ta -
airy Nuailet an 1895 SUPIeise Liuary Oc -

cision holding that such a tax was un-
constitutional,

Precedent, however, is npt involved
here. A principle is at stake.

The Suprete Court was devised to pre-
tect the rights of the individual, regard-
less of the charges or the temper of the
times. An' iddependent judicial authorfty
above thé poltical turmoil has served us
well. Though sometimes it has lagged be-
hind publie oplnion,” ft ‘has as often heenl
ahead of it. Our system of legislative, ju- |
dicial and executive authority, no one su-

preme, is still'the best way.

"THE MIAMI HERALD
February 25, 1959
- George Beebe,
Managing Editor
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147 a2 17 1959




‘Plug Loopholes
With Legislation® {

CHICAGO — (UPIY - The

merican Rar Associntlmt

esday accused the U. 8. Su-

eme Court of going easy on

mmtnists and called on (Jom¢
gress to step in with tough
" remedial legislation,

The accusation and recoms-

B mda i = oLl

mendation were contained in a
controversial resolution approv.
ed by overwhelming volce vote
at the mid-winter meeting of
the ABA's House of Delegates.

The voie mads the resciu-
tion the official policy of the
powerful organization Trep-
resenting 200,000 American
lawyers.

. The nation’s most prominent]
fhwyer, Supreme Court Chief
dustice Ear]l Warren, is not 4
ihember. His resignation waj
*cepted by the ABA Friday.

g""l

" Ao
Ull1 LllUU

'l'f
lj,

The 50-plus page resolution,
epared by the ABA’s speci 4
dpmmittee on Communist tac-|i

The vast majority of the
legates brushed aside seatd
red opposition in putti

tes and strategy, said the Sy.' emselves ecord as dlsq " BERALD
Hreme Court has weakened the' | #pproving tha-8uprege Court’d’ = THE MIAM1 359
nation’s security by its ruIings mterpretatmn of how IR€ na- . February 25 1
‘on 24 cases involving accused tlon should fight Communist
| Communists or antl-subversive |subversion. I

legislation. ‘ - i
ﬂ Flying directly in the face of Two Fouse Judiciary Coms-
mittee members eongratulated
the court, the ABA delegates
demanded that state statutes | 100 ABA. Rep. Willlam T. Mo- |
against sedition be given com- Lulloch (R., Ohio) predicted 4

! enrrent enfor: rwers ag | | Iriendly reception” fo.
current enforce ers 1 y r
‘ enforcement pow a8 { roposals in Congress. Rs

' federal la :

i h ;rthat a‘;:l-s:hm:logoll;ﬁs po e bert T. Ashmore (D., 8.C.] .|

|| the exclusive business of !bwas happy that the ABA dele- |
H eral government.

| gates “finally have come to '
| IThe ABA also asked 1 {eel that the Supreme Coart

“dyherever there are reasor . 18 BOt above criticism.” : ‘
|able grounds to believe that | John D. Randall of ced"'

128 a result of court decisions | Rapids, Jowa, was nominated .

internal security is weakened” | |to succeed Ross L. Malone of .

. Congress should enact legisla. swell, N. M, az the n

tion to plug the loopholes, esider;t. :
His election will become o

al st the ABA's August mee

H -Amert Acti
ouse un erican Activities g in Miami Beach,

Committes to take on the job
f studying the operation :

E:iuting anti-Commumist lnq}
d the House itself to se

uﬁ: a standing anti-Communis
nvestigative committes,

"The ABA also wants the i

/"? B
K7

‘ .r.,.-—,"—-
, x -
| ¢ ol

1 i =1 ("':
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.Tactics, “Strategy snd Objec-
tives, The resolutigns called on
-'f'.....,.m-'reas to atrengthen antl- ood e
mbumlve awa tp meet prob-li & s x5 T el % (B only “Inciternont $ave g L
to i Ap an example one may -ex- (il rifare “theoreticl Miwscacy” L e dd T

e-n't decixions, - h ?vmm mmg“ cane fﬂm -l reyolution. !’lilllﬂﬂva._t :
. The rting w‘ ‘ -} Nelson, w. was &' prin M had grave doabls

ppo : " could constitutlgnd}y

% theoretlﬂ.ltalk Inlsdd it r

< "' ._x_.'l ¥o e aboataall Sl Btots Y ,

Ponsepiasy Ak 77 e e ||| £ — /7Y o
 Nelaon, & Pennzyivania Coon- K Dorts 8o 34 to avosd ORDED |

munist leader, was convicted of the extént of thy NOTHEC

violating the Pennsyhu.nh Sedi- y ' oyl

tion Aect, sentenced to twenty 141 MAR © 1959_

- years in prispn and fined $10,000 -

Pt * ——

:',

‘plus $13,000 1n costs of prose- i
cution, The viclatidas charged
were advocaiing the overthrow - T

-~ -

"-'n ,

of the Federsl Govérnment and

e

Tha 'ulh.luqton Post and

- 'I"l-\--..u-ﬂ‘d

The Washington Dculr News
'} The Evenisy Star .
New York Herald Tribune

_technlcalltiu emanating Irom| | United sw;g ub M.tuu or

unists seek to destvoy, Tha quoted. pcﬂ.loh of the
munmefuxetom- Statute waa sp restrictive of
mdc thq; dnboliéd oﬁ;w- “free upsech t.ha.t,l.uebnltituuon-

AUt mras Aouhihi? Thorm mas

réport contained et 'So,;';z'.“"‘m““" ot double
BUDILRSH, #inoe

New Yorkjaumu.l—Anoricqn —
New York Minor
New York Daily News

interpretation centering around Gaverninent of this sate or mei

" eriticism of tadividua]

M

, angd little in the way off -~ A

lﬂc suggestions on how | New York Fost __T___
v w have been decid ' The New York Times L2 E E
g The Worker

The N-\hr_q’d.{
QR B Brrent Jpamsiryy —
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@maf < Wﬁi‘v.c. i
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T

E 0 L s
New _ o
0 At O3 TLlOnL h T b "'f-'-):"
‘resolutions by maying that the g-e - B
pﬁl‘t h&dnot lﬁom only L T rr:;. e g-'
resolutiong which in thé document’ ¢ ' b
e calledel;c& end:uona liav- o Y
ing meand through "» Jogical E .
‘maze, Mu.rdenmputtdlntanwtu-_-' 5 4 “5 b5 c 0T
al flight when Roy Cohn, another = § - ~
lawyer, called attention to the faot . . - ,
that the Housé of Delegates does not .- -
adopt reports but bﬁ.ly'puns the .
\recommendnﬂ of the committée. o e b
"Having sulfered thesé legalistic puerﬂicfes, w o
might now discuss this signiticant feport.” What ' —
Marden tried to say was t the report is nst lb
attack on the United Sta % N = kY
gefinitely 1s in matters of subversion, ¢ 1 IH.I. v . '

it does not matter as most lawyers regard the Cougt.-.
as the holy of helies of our pblitical syatem, which 1%
undoubtedly iz, But the holy of hol.les. the inner; n.ne-
tuary of any temple, can become poluted 1f imprq:ﬂ '
persons become the High Priests, as, Jor lnstl.nu.

Caiphas of Biblical fame. An institution 15 only s .
good a3 the men who manage it and In many couns
- tries, the instruments of justice and right have beesi
¢orrupted, if not by money then by. tho eorrodn an-‘h;
tivitles of incorrectly orlented men. . RIRIN:

. Whatthereportdoeautoukeaserluo‘!dewc
cisions of the United States Bupreme Court In 1 ‘L
1987 and 1958 and show that the Cotirt “letlaht-td
k favorably ts subversiveas and subversion and tha

The Washington Post ond__
' Times Heeald

v The Washington Dally News __
The Evening Star

"New York Herald Tribune

New York Journal-American &

‘3

New York Mirror
New York Daily News
New York Post

-~—rv~——
The H"'i “ ‘ha [ E—

these decisions are not accidental or mcldenh.l
whimsical, but present an intention to change thq
law. The “recommendations” ‘of the commities cgll .
[ _upon Congress to mtore the laws somnlng qu
ﬂon and sub

'r\u New Leader

;-;‘-.: For.ingtance u:e matier of Cala v. Young «. o,
port states: 0y AN :_:-q o The Wall t Joul‘nnl..._——
eﬂ ...'m;ae!mucer dlmntl;g‘ holftrg that Date 1959
Ar purpoge of Congress was be frustrated in ok ‘ ::’ ol rl nt.u .
8 ¢ had Jeen § i LI -
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-for claiming his prlvﬁcga lialnst XL
‘when asked about Communist Party ‘
Congresaional commititee investigating matter

tionsl security, " ¥t seemed that the pmtem? © Bk
mwereddmﬂarwémmputbyanﬂpl;m, "
ing body and that this information ;

.0F city suthofities at the time of his @i 1 :

" Supreme Court reversed the decisions of ftaves ‘New'
York courts and heid that this automatie My
was unconstitutional because of a.ll;ewf m ot mh
pwnu Four innﬁun ﬂhs.nt-d L N -
- mmmwemwﬁhe el
vestigative tiees of Gon;rea. (kmoerzﬁng ‘
Iptter, it says:. -

“Notwithstanding some m1sta ku—\fewer thidy.
generally charged—the service t0-0ur countty by £he. .
Benate Internal Security Subcommittes and the House
Un-American Activities Committes has been w
enlable and worthy-of far greater praise than' has bean
nccorded to them. The Commuriist ané radical propi-
ganda agasinst these commitiees has never nw. ve
-, 4" This commitias has hean astonishad tn m h .

proposal to the Congress that one of its eommittéu .
charged with investigating Natfonal &
icurity and Communist sctivities'be diseon m“
4 regard any attempt to terminate or ‘to cumu m"‘
P

»i-.r-J

- work of the committee Gf each hour= charged with
this vital duty as a distinet disservice to, mnm&;ﬂ'
£ . At the annua! convention of' the Am
Associntion next Bummer, these resolutions

| appear on the agenda.’ Not only the Commaunist and .
other leftists but many so-called respecuhle &m‘t
,will object to tham because they will argie-

- Bupreme Court must never be- criticized. T o ‘
;'of free men, no lmtltuuun ot government must m
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mitting members to give &t & o , .
“lawyer-like sound ‘Jodgment” | * . '
“hasty, unreasoned, un- \ _
thoughtful criticles . the e S
ﬁ?ﬂ ot !?rel:nui of the Co. The Washington Post and
can . hesociation.” : 1
Another former chancpllot.'\ Times Heradd
State Bupreme Court . Justice : The Washington D News
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by Paulsen Spence

s aosT of us have received the
A. bencfits of at least an eighth
grade education, it should be pat-
ent to all that only by strict ad-
herence to the Constitution can we
hope to secure our liberty and
promote prosperity. That the Con-
stitution 1s our Charter of Freedom
should be bevond doubt. 1f our
people do not understand this basic
fact, then there is something radi-
cally wrong with our public school
system.

In this discussion, we are not
concerned with the relative merits
of segregation. Our only concern
is that there is no such thing as the
Constitution  being  “flexible and
subject to judicial interprecation”
and that the official, written Con-
stitution does not provide for the
nonsegregation  decision and_ . re-
gardless of what is said 1o the con-
trary, this decision is not “the faw
of the land.” -

As most of our citizenry is in-
herenuly Law-abiding, mans fecd that
s Wrong to Oppose o decision of

il . . . L

THE COURT

the US. Supreme Court. In the
case of the nonsegregation decision,
they have no reason to feel that
way. Decisions of the Supreme
Court are binding only when made
in pursuance of the Constitution.

In arder to understand why the
nonscgregation  decision  1s with-
out Constitutional authority, we
must review some of the funda-
mentals of our form of govern-
ment.

The States do not derive their
power from the Federal Govern-
ment. The Federal Government de-
rives its power from the States. The
legislatures of three-fourths of the
States can alter or do away with
the Federal Government at will.

After the successful War of the
American Revolution, the 13 bng-
lish colonies were recognized by
themselves and the powers of the
carth as being sovereign and inde-
pendent States. These States un-
dertook o get along under certain
Articles of Confederation.

Experience proved that this svs-
tem was not practical and, in 1787,
delegates from 12 States- mer at

- -
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Philadclphia for the purpose of
creating a more perfect unton.
These delegates drew up a con-
tract boetween these 12 Stutes where-
in they agreed to five wgether 10 a
Yederal Union with  specifically
dolegated pewers. Like any good
fowver, they reduced this agree-
ment 1o writing so there would
be no chance of any futire misun-
derstanding. They called this con-
tract “The Constitution  of the
United STATES of America”,
After the contract was signed
by the delegates, it was submitted
to the Suues for ratification. The
States said: “This is a fine con-
tract, but we cannot ratify it unless
additional safeguards are added w
protect us against this new Fed-
cral Government” .
As an outcome, 2 gentlemen’
apreement was made for the States
to ratify the contract with the pro-
-viso that 12 amendmems would be
submitted by the First Congress o
‘the States for ratification., Ten of
these amendments became  that
which we now call “Thwe Bill of
Rizrhes
- Article VI, Clause 2, of the Con-

-stitution states:

This Constitution and the laws
of the United States which shall be
made in pursuance thereof: ...
shall be the supreme law of the
band; . ..

and the Tenmth of the above men-
tioned Amendments states:

The powers not delegated to the
United States by the Constitution,

nor prohibited by it to the states,
are rescrved to the states 1ospec-
tively, or to the people.

This adds up to just one thing
and that is that the Federal Govern-
ment has vo power other than that
specifically defegated o0 it by die
Constitution and any action of the
Federal Government which is not
in pursuance of the Constitution is,
of itsclf, null and voud.

HE rrEsibesT and others refer o
Tthc nonsegregation ducision as
being the luw of the lund. What
law?

Under our form of Goverament.
the courts have no legidative pow:

cr. In Osborn v, the Bank of the

United States, the Supreme Court,
presided over by the great John
Marshall, in 1824, clearly stated the
function of the Court when it said:

Judicial power, as contradistin-
guished from the power of laws, has
no existence. Courts are mere in-
struments of the law, and can will
nothing . . . Judicial power is nev-
er excrcised for the purpose of giv-
ing effect to the will om judge:
always for the purpose of giving
effect to the will of the legish-
re; ...

In Wayman v. Southard, in 1825,
John Muarshall also said: “The leg-
islature makes . . . and the judia-
ary construes the laws” And in
Hennington . Georgia, in 189,
and in Newport and Cincinnati
Bridge Company v, United States,
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in 1882, the Supreme Court of the
United States reafirmed this fact
when it said:

This court . .. has no legisla-
tive powers. It canpot amend or
modily any legislative acts. It can-
not examine questions as expedient
or incxpedient, as politic or impoli-
tic. Considerations of that sort must,
in general, be addressed to the leg-
islature. Questions of policy deter-
mined there are concluded here”
“For protection against unjust or
unwise legislation, within the limits
of recognized lepislative power, the
people must look to the polls and
not to the courts.

Lowisiana Bar Journal, Oclober,

K J. Y. Sanders, Jr, asks in the
1956

Has the Supreme Court the
right to change the Constitution by
interpretation?

"Has the Supreme Court the
right to rule by edict where it con-
siders the Congress in crror in fail-
ing to legislate?

‘Have we exchanged the ‘divine
right of kings' for ‘divine right of
the Supreme Court’?

Have we substituted for the
government of checks and balances
instituted by the Founding Fathers
a supreme, omnipotent and infallible
Supreme Court as the final arbner
of our destinies?

On Page 30 of a pamphlet, copy-
righted in 1946, known as “The
Road to Freedom,” I made the fol-
lowing statement:

Pans of the present 13th and
l4th Amendments having to do
with slavery and citizenship, are -

cluded in the suggested amend-
ments at the conclusion of this
pamphlet for the reason conveyed
by Abraham Lincoln when he said
that in his opinion those amend-
ments would not be valid unless
approved by the Southern States.
Inasmuch as they were approved
by Carpethagger and Scalawag leg-
islature, who no more represented
the people of the Southern States
than did the Quisling and Laval
governments represent the people of
Norway and France, these amend-
ments along with the 15th are not a
valid part of the Constitution.

This theme was independently
proved by Walter ]. Suthon, Jr, in
an enlightening bricf entitled: “The
Dubious Origin of the 14th Amend-
ment.” (Tulane Law Review, De-
cember, 1933)

As Mr. Suthon points out, Article
V (not the Fifth Amendment) out-
lines the specific methods to be
followed by which the States, if
they see fit, shall have power to
amend the Consutution.

When the so<alted 14th and
15th Amendments were submitted,
the requirements of Article V were
not adhered 1o, and therefore the
14th and 15th Amendments do not
exist. The fact that the Southern
States were forced 10 ratify these
Amendments at the point of a
bayonet has no bearing here. If the
Amendments were not submitted
in pursuance of Article V of the
Constitution, that is that. Any per-
son who maintains that the 14th
and 15th Amendments are vahd s
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either  inteflectually  dishonest or
stupid.

cr, cven  though the 14th
Amendimnenr were  valid, the
nonsegregation decision s still in-
valid for the reason that the Fifth
Scciiem of the 14h Anmendment
stitess
The Congress shall have power
to enforce by appropriate legisla-
tion, the provisions of this artucle.

The Congress has passed no law
prohibiting the States from segre-
gating the races. Nor is there anv-
thing in the Constitution that au-
thorizes the President to send forth
the Armed Forces to enforce an
edict of the Supreme Court which
is not in pursuance of the Constitu-
tion. Nor is there anything in the
Constitution that requires a judge
of an inferior court to ignore his
oath of office by following a ukase
of the Supreme Court which he
knows is unconstitutiopal,

Almost cveryone probably  will
agree that the Supreme Court has
keaned over backward in s efforts
to help the Communists. Suppose
that it would decide 1o help the
Communists to the extent that they
should order the Navy o scuttle its
ships, the Air Force o destroy its
plancs and the Army to do away
with its atomic weapons. Even
though such an order would mean
- Nationa! suicide, the President and
some-members of the inferior courts
would, doubiless, take the position
that because it was so orderad by

the Supreme Court, the decision
was the "law of the land” and all
must abide by it. The nonscgrega-
ton duecision is just as far-ferched

- and just as unconstitutional,

J. Y. Sanders, Jr, in the article
already alluded to, demonstrares
that the Supreme Court, by follow-
ing exactly the same reasoning it
used in the nonsegregation deci-
sion, can also rule that;

The theory of private ownership
of property in our country has a !
detrimental effect upon those who
do not own property. The impact is
all the greater in that it has the
sanction of the law. The policy of
scparating the classes on account of .
their wealth or lack of wealth is
usually interpreted as indicating an
inferiority of the poorer group. This
sense ot nferiority alfects the char-
acter of the adult and seriously af-
fects the motivation of the children
of the poor. The fact that one class
of people live in fine houses while
another cluss of people are com-
pefled by the operation of this so-
called law (private ownership) to
live in tenements or even “slums” has
a tendency to retard the political, so-
cial and economic as well as the
mental development of the poorer
class of children and creates a sense
of inferiority and class frustration
upon the poorer classes who fecl
that they are deprived of an inher-
ent rizht by the operation of this
socalled artificial law,

. . « We conclude that in the ficld
of cconomics the doctrine of pri.
vate ownership of property has no
place. Sceparate and private owner-
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ship ol propery s inherently un-
equal. Therefore, we rule that the
plaintffs and all similarly sitgated
for whom the actions have been
brought "are by reason of the so-
called taw of private ownership
complained of, deprived of eqqual
protection of the law as puaran-
teed by the 14th Amendient. . .

oven this be the “law of the
Lind™?

It must be reiterated that the Su-
preme Court h;ls O power to muake
laws and there exists no nonscgre-
gation law, Only the Congress can
make “the law of the land” and
that laxe muet be in purszance of
the Constitution,

When Napoleon agreed o sell
Louisiana to the United States, he
stipulated that Louisiana was to be
admitted to the Union as a State.

Louisiana was to have all the
rights and privileges of the original
13 States.

When Louisiana became a State
in 1812, it agreed only 10 those pro-
visions as written into the Consti-
wation, Louisiana did nor agree that,
M2 vears later, it would accept the
dictates of 3 Supreme Court that
were not in pursaance of  those
writtcn provisions,

There are those who urge the
Southera membrs of the Congress
and the State officials 10 live up
to their oaths of officc. They have
“the cart before the hoase™, It is the
members of the Supremc Court
and the President who should live
up o their aaths of office.

Integration is a side isuce. The
main issuc is: arc we, the people.
going o insist that the Federal Goy-
ernment live within the powers
delegated to it by the Con«itution,
orare we going to allow, as Thomas
Jefterson predicied we would, an
unclected judiciary, serving for ife,
to cat away the foundations of our
Constitution ? :

The War of the American Revo-
Iution was fought o throw off the
voke of an English king who had
heaped all Kinds of abuses upon
the  American Colonics.  These
abuses are plinly stated in the
Declaration of Independence,

When those great men drew up
the Constitution, the abuses of the
Loglsh Crown were fresh in theire

minds and they set about to create

a  Federal Government  under
which such abuses could not exist,

As evpliined in the Octoher,
1957, “Axtericas Mrrevry,” in
spitc of their efforts. abuses have
crept in. These abuses, if not
curbed, could result in some futuee
gencration being forced to write 1
ncw Declaration of Independence
and to fight 2 new War of the
Amcrican Revolution,

In oher words, if we are so s
pid as o allow the Federal Govern-
ment o buy us with our own
moncy and, by ignoring the provi-
sions of the Constitution, tahe our
freedom away from us, our poster-
ity, in order to regain their frec
dom. will have 1o do the same
things aur forchears did,
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TIIF. mosT simple way to nip
these abuses in the bud would
be for the peaple to force the legis-
Litures of their respective Sates to
exercise the right the Suates re-
served in Arocle Vool the Consti-
sutien, and require the Congress to
sall a convention for the purpose
of adopting Constitutional Amend-
ments along the following lines:

The first of these proposed
amendments replaces  the  uncon-
stitutional 14th without impairing
the rights of the States. The fact
that there are more decisions, few
of which have any reference to
Negroes, based on the so-<alled
14th Amendment than on any other,
indicates a need for a 14th Amend-
ment. As the arguments against the
14th and 15th Amendments are ir-
refutable, there is little doubt that
some future Supreme Court, made
ap of learned and impantial jus-
tices, will throw these Amend-
ments out. It would, therefore, save
a lot of confusion to adopt a cor-
rect amendment belore the present
socalled 14th Amendment is in-
validated.

Ty, AstoiacaN Memovny

The sccond of these proposed
amendments would, by repealing
the 17th Amendment, return the
choosing of United States Senators
to the State legislatures. It was the
Founders’ plan that the members of
the House of Representatives were
o represent the people. The Sena-
tors were to represent the States,
No harm could come from a pro-
vision that would allow the people
to veto an unpopular choice. Such
a veto provision would have prob-
ably eliminated the Lorimer Case,
which caused the adoption of the
17th Amendment.

The third proposed amendment
is intended to overcome the objec-
tions of that greatest of statesmen,
Thomas Jefferson. This plan pro-
vides for the United States Senate
to sclect ten of the 11 Supreme
Court Judges for rotated terms of
ten years, with the legislatures of
the States, in each judicial circuit,
holding the veto power. It also re-
quires that the Supreme Court
Judges have ample experience, rep-
resent all sections of the Nation,
and be, as the President, native born.

See page 97, this issue

Security is mostly a superstition. It docs not exist in nature, nor do the
children of men as a whole experience it. Avoiding danger is no safer in
the lony run than outright exposure. Life is ¢ither a daring adventure, or
nothing. Serious harm, | am afraid, has been wrought te our generation
by fostering the idea that they would live secure in a permanent order
of things. They have expected stability and find none within themselves
or in their universe. Before it is too late they must learn and teach others
that only by brave acceptance of change and all-time crisis-cthics can they
rise to the height of superlative responsibility~HeLen Krirer
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U.S.News & World Report

FROM THE SUPREME COURT:

NEW RULINGS, NEW PUZZLES

Look at recent decisions of the
Supreme Court, and you find—

When it comes to rights of in-
dividvals as opposed to powers
of the state, the nine Justices are
divided into two camps.

What is this new line-up? Who
are the “swing men’'?

In five cases involving citizen-
ship rights and contempt of court,
the sharp division on the Court
is made clear.

The Supreme Court appears to be
dividing into two distinct wings in
cases that involve_the constitutional
rights of individuals.

“On the side of the individual as against
the state are Chief Justice Ear! Warren
and Justices Hugo L. Black and William
0. Douglas. On the side of broad powers
for the Government are Justices Felix
Frankfurter, Harold H. Burton, Tom C.
Clur!\ and John M. Harlan. The “swing
men
Justices William J. Brennan, Jr.,
Charles E. Whittaker.

This division was pointed up last
week in three cases that involved taking
vitizenship away from native-born Amer-
itans and in two cases involving power
of lower courts to punish for contempt.

In one of the citizenship cases, a
Court majority held that citizens who
vote in foreign elections can lose their
citizenship, In the second. it held that
citizenship cannot be taken from a soldier
for wartime desertion. In the third, a
inajority held that serving in an enemy
army during war eould not lead to loss
of citizenship unless Government proves
clearly the service was willing,

I.me-u on citizenship. These con-
fusing deft’ls:ons started with a majority
holding that Congress, because of its
authority over foreign relations, can pass
Liws that take away citizenship for vot-
ing in foreign elections. The case in-
valved a native of Texas who voted in
Mexico. This opinion was written by
justice Frankfurter, supported by Jus-
tices Burton, Clark, Harlan and Brennan.

! The Chief Justice, joined by Justices

and

Black and Douglas, d:ssented _sharply,
holding that citizenship stems from the

U. 5. NEWS & WORLD REPORT, April 11, 1958

who determine the majority are !

. against these individuals. But,

Constitution and that CO“EEE“ has no
power to deprive anv native-born Ameri-
can_of these rights. Justice Whittaker
dissented, too, éut on the ground that
voting in a foreign election, which may
be legal in that country, is not serious
enough to involve loss of citizenship.
Then, in the desertion case, the trio of
Warren, Black and Douglas was joined
by Justice Whittaker in holding a law
depriving a deserter of citi-
zenship imposes “cruel and 4
unusual punishment” in vio-
lation of the Eighth Amend-
ment. The judgment to re-
store citizenship also was
supported by Justice Bren-
nan, but on the ground that
Congress had no authority
under its war powers to deny
citizenship to deserters. Dis-
sents were recorded by Jus-

tices Frankfurter, Burton,
Clark and Harlan, who denied
that loss of citizenship

amounts to “cruel and un-
usual punishment.”

In the third case, involving

; a U. S.-born Japanese drafted

into the Japanese Army in

! World War 11, seven Justices
1held that the Covernment
{ must prove clearly that the
citizen served willinglv. Jus-
“tices Harlan and Clark dis-
sented.

On contempt: a similar
split. The contempt cases
involved people accused of
Communist connections, and

that the evidence of contempt was not
sufficient.

The other contempt case involved the
Fifth Amendment’s protection against
self<incrimination, The overnment
charged that a woman falsely denied
Communist connections when she was
naturalized and should lose her naturali-

zation, She testified in her own behalf,
but refused to answer questions on cross-

UsN&WHR Phisto

NEW LOOK AT THE SUPREME COURT

a majority in each case held

in each case, the Warren-Black-Douglus
trio_dissented, joined on other grnunds

by !ust e Brennan.
ne case concemedpt\*xo of the first 11
Communists who were found guilty of

advocating violent overthrow of the Gov-
ernment. This pair jumped bail and fled
as they were about to be sentenced to
prison. They surrendered five vears later
and were sentenced to an additiona) three
years for contempt of court. Justice Har-
lan, writing for the majority, upheld the
power of courts to punish criminal con-
tempts without jury trials. Justice Black,
for the dissenters, argued that it is time to
change this judicial practice and require
jury trials I criminal contempt cases.
Justice Brennan dissented on the ground

Now revealed: opposing wings on individuol riahts

examination, raising the Fifth Amend-
ment. The judge ruled the defendant
waived protection when she testified,
sentenced her to six months for contempt.

Justice Whittaker joined the Frank-
furter-Burton-Clark-Harlan contingent to
uphold the lower court. The Warren-
Blick-Douglas wing again dissented, with
Justice Black arguing that in civil cases
defendants need not waive the Fifth
Amendment protection to testifv in their
own behalf. Justice Brennuan dissented on
the ground that other penulties should
have been used.

These five cases provide strong indi-
cation that the Supreme Court—bitterh
criticized in Congress and elsewhere—
is rather sharply divided itsell.  rewn)
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inan extremely ugly po-ition hefore gorld
apirion.” “Like Carmen Basilio.” v
New Yark Temess Joanes Restol he
U has taken a ternble beating.” The st
Lowus Povt-Duspaten talked of an unnee-
camtry loss ol imtiative 0 pedce negaria-
tHons " Demoecrar Nl Steven-on, whoe
had unavaitingly proposed i his 1ozt
vampaien that the U8 suspend it van
e lear test~ amlboeralv teared tha the
L.ss Ros mave mizht
muoral leadership,
Yital Samplings. Irodded st s news
vollerenve, Secretats ol stre John Foss
ter Dalies Tell e the hale, conceded that
the LS Ro had won wa certain progu-
wamba victery. T Bt wad Dulles the Pres-
tdent had ferewarned  aboul the
Kremhin s move had consabted with ~enior
ool cPaltes Deputy Defenae
retary Donald Quarles Xtomic Enerey
Commision Clumman Lewis Nirausst on
whether “tooiry 1o <teal o omanch on the
Sevick T by announuimg o suspensmen ol

Jeprive us ot the

frevn

-

U~ nuclear tesis. He had devuled that
this summer’s tests of clean e low-
tllour nodlear weapons a1 FEoiwetok
Atolb were ceaential to Ul sevunity . said

Pralies
Luthies~ ta our respunt-inthtes and our du-
Hes T the Avernean peopsle perhiaps 1o
[ITRNTITIRS

CWedeoded that we coukll nor in

desistm g pegeam whivh we
bebieve to b somd merely tor propasanda
!!llr]uhl'-.'

Next sy the Preadent took over the
He told s vonterence
that the U SR move was st o <ide

tesues Eoahink o o sk aad 1 dont

ollensive, new -

think i i+ 10 be 1aken sernae=lve And
Sant onerseas tepatl~ <howedl thi rrom
Caonb 1o Trince o Lipan there wa-

much more ~usprcon and <keptici-m ahout
the Krembn - than had bheen
exprected caes Fokites Niwer, The € hrise
fraws Serecwce Moszor summed up it owp
sampling~ thus “People aren't foole, We
believe that the Krembin has underesti-
nated the anreflicenve of today ~ world,
that 1t has been o bit too clever, amd that
s ansmveriy can be exposed,

Vital Shiftings. Liut <uch healthy anti-
propaganda propazinda not e he
abloved 1o win ~o cavly. To that strange,
batthng process that eccurs when the Uls,

bur not Russir 1~ ahout 1o test nuelear
weapins. the stop-the-tests hue wnd epy
bepan o rise, v group that b luded Cal-
wech’s Chemat Lings Pauling and Britain's
Phulosopher Bertrand Russell brought ~uir
m Federal District Court in Washingon
to enjean Delense Secretary MeElroy and
members of the ALC from holding more
nuclear dests. They pronused ta try tao
bring suir in Briti~lt and Rusian courts.
twvo. Ban-the-bemb marchers in Manhat-
tan and London ot a joint four-column
headline. two-column picture. on Page
One of the aucust New York Fimes-—
"PEACE WALKERS SCORE NUULEAR ARMS,

For 2l of s brave words in public, the
Administration began shiiting uneasilv in
private under the propaganda. considered
an offer to negotiie an end 1o nuclear
tests, with inspecron, after the ULS, test
series at Eniwetoh. Even Secretary Dulles,
who had argued that snwarranted U.S.

20

MTenLien-

Ut~

lnl".l.:‘.(?.‘-hinl‘.' in the d.u'igvruu,-'ﬁiu-idﬂ‘,f dise
mament mught yeaken Western res
an. thought the time had come Tor 3
and  thaught, AU week's end Pre-ident
Eisenthower ~et in motion a review of the
LS. position on disarmament to be ready
within three werks,

THE SUPREME COURT
The Judges or the Congress?

\ In three related cases, the nine Justices
pot the Ul Supreme Court List week
Durale twelve separate opinions, split with
o fimdamental bitterness unknown singe

tagh. when Justice Robert Jack~on began
, teadimg 1o pubbic with Justice Hugo Black,
DA it happened. List week's cases had to

Arnold New: non—Lise
l):ssf:.\_n'n I'RANKFURTEK
For awesome power, restraint.

{do with the right of the U.S. 10 aeprive
'-1 native-born: Americans of their citizenship
Y tor such acts as desertion or voting in the
“elections of & foreign country. But in their
<um and substance. the Supreme Court's
unvarnished ditferences went to a far more
basic point: the power of the judicial
hranch of government to overrule the
judcinent of the legislative hranch.

The issue was most cleariy drawn in the
cwe of Olio-born Private Albert L, Trap.
who escaped from an Anny stockade in
French Moracco in 1944, went over the
hill. was picked up the next day, convicted
of desertion and sent out with a dishonor-
able discharge. In g3z he applied for 2
passport and - was refused  on grounds,
clearly supported by a congressional act,
that hi« desertion had cost him his citizen-
ship. Chiel_justice Earl Warren wrote the
nmuajonty  opimion.  with  Justices Hugo
Black, Wifliam . Douglas and Charles
Evans Whittaker joining. William Bren-
nan concurred. Felix Frankfurter. Harold
Burton. Tom Clark and John Marshall

Harlan dissented. The upshot; 5 to 4 in

favor of citizenship for Trop.
Wrute Warren Tor the majority: “The

Judiciary has the duty of implenienting
the constitutional safeguards that protect
individual rights. When the Government
acts to take away the fundamental right
of citizenshipy, the sufeguards of the Con-
stitution shouhd e examined with special
dibigence.” Added Warren: “In some 81
instances since this court was established,
it has determined that congressional ae-
tion exceeded the bounds of the Constitu-
ton, Tt i~ <o in this case,”

In the dissent. Justice Frankforter said
that 1o uphold the expatriation act “is to
respect the actions of the two branches of
our Government directhy responsive to the
will ol the people and empovered under
the Constitution to determine the wisdom
of feeislition. The anwesome power of this
court o imvalidate such degislation, be-
vause in practice #is bounded only by our
own prudence i discerning the hmits of
the court’s vonstitutional function, must
be exervised with the utmost restrzint.”
He took special exception 1o Earl Wir-
ren’s citing of the 31 times the Supreme
Court has declared acts of Congress un-
consttutional. That, sid Felix Frank-
turter. ad-livbing in hix opinion. was not
much to buast abowt—especially since a
good many of those decisions had later
been reversed by the court itseld,

Close Call on Contempt

T weght ol precedent, few principles
in U5 Liw should be better settled than
the right of federal judges to enforce
their orders and judgments by criminal-
contempt penalties, assessed without ju-
rics. Yel laat week the Supreme Court
el came pertlously ciose to denuding
the judiciary ol its summary criminal-
coittenmipt power<, In 15758¢ the First Con-
press, fotlowing common-law practice, spe-
ciically granted Tederal courts the power
“to punish by fine or imprisonment. at
the discretion of said courts, all contempts
of autherily in any cause or hearing before
the same.” 1n 18go the Supreme Court de-
clared: 1 it has ever been understood
that proceedings . . . for contempt of
court have been subject to the right of
trial by jury. we have heen unable to find
any instance of it.”

In at least 4o cases the Supreme Court
has upheld the judiciary’s summary crimi-
nal-contempl power: indeed, it has been
sustained by every Supreme Court Justice
sice 1874 except William Woods {1330-
870, James Byrnes (1941-42), and some
of those presently sitting. And during last
years fight on civil-rights legislation. the
Congress even overrode bitter Southern
appuestlion 1o give the courts limited pow-
ers 1o enfurce voting rights with the
criminal-contempt weapon.

“Anomaly in the Law.” The case con-
sidered by the Supreme Court last week
was that of top U.S, Communists Gilbert
Green and Henry Winston, convicted un-
der the Smith Act in 194y. each fined $10.-
ooo and sentenced to hive years in prison.
Afier sentencing, both jumped bail and
hid out for nearly five years. When they
gave themselves up in 1956, they were
sentenced to three more years apiece for
their contempt of court in jumping bond.

TIME, APRIL 14, 1958
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The criminal-contempt convictions were
upheld last week by the Supreme Court
but only by a 5-to-3 vete,

The majority opinion. written by Jus-
tice John Marshall Harlan, cited the over-
whelming precedent uphokding criminal-
contempl conviction~ without juries. Jus-
tice William J. Brennan reserved his opin-
ion on the constitulional pannt~ involved,
dissented on the ground of in~unoient evi-
dence. But Hugo Black weore wodicaenting
opinionn for himaelf. Chwet Ju-tice Eark
Warren and Willlam  Douglas. which
struck at the foundations of the judia-
arv’s enforcement powers. Wrote Black:
“The power of a judge to inthor punish-
ment for criminal contempt by means of
a summary proceeding stands as an anom-
alv in the law ., 0 No othicial regardless
of his position or the purity and nobleness
of hix character, should be granted such
autocratic omnipolence.”

“Sinew of the Law.' What Hugo Black
and “dissenting Drethren did not concede
wis that by attempiing to wipe out by
judicial decree the principle and practice
ol centuries, thev were arrogating to them-
selves a very real sort of ommpotence,
That fact was pointed out in an opnion,
concurring with the majority, by Felix
Frankfurier: “To be sure. it is HEVEE 140
late for this court to correet a misconcep-
tion ip_ap_vgGiopal_decision. (But] to
say that evervbody on the court has heen
wrong for 150 vears and that that which
has Dbeen deemed part of 1he bone and
sinew of the law should now be extirpared
i~ quite another thing. Decision-making is
not a mechanical process. but neither s
thi= court an originating lawmaker.”

Closing the Book

The Supreme Court atse closed the
book on one of the last of the Truman
Administration scandals last week . it re-
fused to review the convictions of AMat-
thew J. Connelly. appoiniments secretary
to President Truman. and Theron Lamar
(“Sweet Thing™y Caudie. A“Mnnt At-
torney Cencrnl_m charge of the Justice
Depariment’s tax division. They were
fined $:.500 and sentenced to two vears
in prison cach for conspiring to hx a tax
case during their days in power. Although
Connelly and Caudle can ask the Supreme
Court to reconsider. their chances are
indeed remote,

CALIFORNIA
Death on the Pink Carpet

To her, sen are like new dresses, to be
donned and doficd at her pleasure. Seeing
a fellow that attracts her, she's ke a child
looking at a new doll,

So wrote Hollywood Gossipist Hedda
Hopper five years ago about the formwer
Julia Jean Mildred Frances Turner. the
former Mrs. Artie Shaw, the former
Mrs. Stephen Crane (twicet, the former
Mrs. Bob Topping. the former Mrs, Lex
(“Tarzan'") Barker—better known to mil-
liens as Cinemactress Lana Turner. Lana
Turner had a daughter, Cheryl, to whom
she gave gifts, money, luxurious living,

- TIME, APRIL 14, 1958
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en!umc schouhnp——cu-r\llung. in
ey a hormal uphringme,
week  Chervl Crane. 1y Ll
heu-haired and obviousty an unhappy
child, came home for Easter from hai's
Happy Valley schoot -only to tind her
mother. Actress Turner, i the mirdst of
trying to discard her Litest male doll, But
m this cise the doll was not 100 casy 1o
throw away. he was harilv handsome
Johnny Stompanato, 320 a bum-aroumd.
Huotlvwomd whose mun cham to fame was
arecond asa pal of sivc-hit Gangsser Mick-
ev Cohen, Johnny and Eana had traveled
Europe together. spent two months in
Mexico, But upon thetr return Lana be-
gan, as a Beverly Hils cop delicatels puat
it fast week, trving to Cdiscourage his at-

fact,

—

. .
enching Spring
ring came to” California in belting,
unding. ~oxking storms, They <wept out
ol the oy Lund mass of Xiheria, gathered
fury and maisture aver the Macitic, bomed
cast und southeast tlong the jet eiream,
roctred inaround Mann County ' A, Ta-
nialpai~ in reo-mpehy gust-. In the tirst
b divs o Apnl san Brandisoo got 3.0
we ol e Notmal ramntall tar all of Aprd
o i Raim cascaded down the city's
spectacular slopes spalled hoee deep nto
daowntown streets. On resulenti] Mo, su.
long and
devp seeped toward o couple of
In the tidelinds com-
almost all of the 1,000

tro o strange sed of mwi 100 11,
25 It
apartment houses,
munity of

Mvise,

Ao alea Pross

Lasa Turser, Stoareanato & Davoenrre CHERVLE
At the foot of a commodicus bed.

tentions.” Johnny Stowpanale got doan-
right annoyed.

Last week Johany Stompanate whi-ked
up to Lana’s Beverly Hills home in his
Thunderbird, went raging in for a show-
down. Cheryl Crane heard her mother and
Stompanato arguing in Lana’s bedroom.
“EU get vou 1f it takes a dav. a week or
a vear!” cried Stompanato. 1T cut yoeu
up. Vil stomp you, and if 1 can’t do #
mvself, Il find someone who can”
Frightened Cheryl went to the kitchen.
picked up a 10-in. butcher knife, went
to the hedroom, ~“You den’t have o take
that. Manmima.” she said, and plunged the
kmife into Stompunate. He  crumpled.
fell dead on Lana’s pink carpet at the
foot of Lana’s commaodious hed,

Lana Turner called Jerry Giesler, Hol-
Ivwood's favorite lawyer, Cheryl Crane
citlled Restaurateur Stephen Crane, her
father. whom Lana divorced shortlyv aiter
Cheryl's birth, Then Cheryl went quietly
off to the Heverly Hills police station. Lana
Turner went with her. later returned
alone to the big colonial house with the
pink bedeoom, where her wild sobs could
be heard by people on the tawn out front.

residents evacuated their homes beflore
3-to-s-11. fHoods. Against four miles of
coasthne near Rockaway Beach, the ocean
battered in mighty go-ft. breakers,

Spring swept  on across  the  state,
wrenching  at homes,  uprooting  trees,
blockmg highwavs and railroads, swelling
rivers and streams and sm.ung levees to
wrap up  Northern California’'s  wettest
winter since 180, In the majestic High
Sierra the storms piled new snow inte
2o-1t. drifts. marooned 1000 vacationers
in ski lodges and Nevada state line gam-
bling clubs. bogged transcontinental trucks
straining across Donner Pass. treated g7
passengers aboard Southern Pacific’s crack
streamliner City of San Francisco to 30
hours of well-ted iselation in a snowbound
snowshed near the pass,

In the irrgeated Central Valles, spring
sonked apricot trees. vinevards, alfalia
stands, tomate rows and the hopes of
theu~ands of farmers. Sample casualty:
the cotton grower, afraid that he would
nol be able to work his fields belore the
normal May 1o plinting deadline; to

® On Lana's hamecoming from Mexico last month
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DID SUPREME COURT JUSTICES

VIOLATE THEIR OATHS?

AN A £ g

“uwther, i mctive Wil protics Jer gore

l

by Hugh C.

Bickford

Washington, D.C., attorney

In the latest school case {the Little Rock opinion given

The Supreme Cowrt has the duty of interpreting the

Sept. 28, 1958], the Justices of the Supreme Court have
rationalized their stand by logical analysis.

At the outset of this revealing opinion the judges engaged
in a bit of byplay which indicates that thev are developing
an inf('rinril_\' complex concerning their own position, In the

been the custom for one of the Tustices to write the majority
opinion. If this is not deemed necessary, the Court has simply
stated “per curiam”™ [by the Court as a whole] and then set
forth the ruling of the Court,

In the latest decision the judges adopted the peculiar
of the opinion as if they sought to convey the idea that all
nine men had jointly held the pencil that wrote the opinion.
Then, in many places, the joint opinion emphasizes that all
nine are unanimous.

It almost seems that the Court was trving to say: “The

Law,
Therefore, the Constitution, as interpreted by the Su-
preme Court, is the supreme law of the land.
So far, many students of logic may well say that the reason-
ing of the Justices is valid.

serving under the Constitution. First, it is pointed out that
all State officers are required by Article VI to take a solemn
oath to support the Constitution. From this premise, the Court
moves to the stated premise that the Court’s interpretation
of the Coustitution is supreme. Thereupon the Court erects

All State officers, under the Constitution, take a solemn
vath to support the Constitution.

The Constitution is what the Supreme Court says it is.

Therefore, all State officers are bound to support and
defend the Constitution as interpreted by the Supreme

chief justices of the State supreme courts disagree with us;
a growing number of liwyvers disagree with us; a majority
of the House of Representatives has expressed disapproval
of our usurpation of power and the Senate let things stand
by a margin of only one vote, but we—all nine of us—agree,
and that alone makes it right.”

Court.

Again, assuming the premises to be valid, many students
will say that the conclusion is valid.

But if this logic applies to State officers, does it not also
apply to the Justices of the Supreme Court and all federal
officers, each of whom is ui stituti ak

But the most interesting part of the opinion is the attempt
to support with logic the proposition that any decision of the
Supreme Court must be supreme. In such logical analysis
there is an inhierent demonstration that the Court is wrong.
Let us rr‘t-\.'iuw this logic and apply the logic to its ol

an oath to support and defend the Constitution?

When each of these Justices took their solemn oath prior
to 1454, the Constitution contained the same words as it does
today, Also, when they took their soleinn oaths, the Constitu-
tion had been interpreted by the Supreme Court. Accordingly,

First, the Court stated that Article V1 of the Constitution
makes the Constitution the “supreme law of the land.” From
this the Court moves to Chief Justice Marshall's opinion in
Murbury v. Madison, in which Chiefl Justice Marshall held
that the Supreme Court was powerless to expand its own

wrt's own logic, each judge sol-

emnly swore to uphold the Constitution as it had been inter-

preted by the Court on the day he took his solemn oath.
When each of these Justices took their solemn oath, the

H H

Fourteenth Amendment had been interpreted on many occa- &

sions in a long line of decisions. Shortly after the Civil War,

jurisdiction. Ignoring that portion of Marshall’s opinion, the
Court quoted only a portion of the decision which held that the
judiciary was the branch of Government charged with “the
duty of saying what the law is.” From these premises the
Court then arrived at the conclusion that “the interpretation
.+ . enunciated by this Court . . . is the supreme law
nd.” Thus, the Court erected the following logical syl-
logism:
The Constitution is the supreme law of the land.

108

in the civil-rights cases and the slaughterhouse cases, the Four-
teenth Amendment was held not to apply to individuals in civil
matters but only to State governments in political matters.
In Plessy v. Ferguson (1896) the Court had first held
that the word “equal” meant “equal,” nothing more.
2 i i .

Court, held as to Mississippi schools that “it is the same ques-
tion which has been many times decided to be within the
constitutional powers of the State legislature without inter-

U. 5. NEWS & WORLD REPORT, Dec. 19, 1958
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. « « Congress shows ‘some stirrings of disbelief in the Court”

vention of the federal courts under the Federal Constitu-
tion.”

In 1938, Chicf Justice Hughes stated the opinion of the

ol "“The Sbate 9 v 4 . P da
tion by furnishing equal tacilities in separate schools, a
method the validity of which has been sustained by our de-
cisions"—Missouri v. Canada.

Accordingly, when the Justices who now sit on the Su-
preme Court took their solemn oaths of office, they made a
solemn compact, in the presence of God, to uphold the Con-
stitution as it had been interpreted by the Supreme Court
at that time "without any mental reservations whatsoever.”
Can we not, therefore, apply the Court’s own logical reason-
ing as follows:

The Justices solemnlyv swore to uphold the Constitution

its position by reference to sociology as a basis for law instead
of established precedent.
Similuly, the same duty, as anmounced by the Court. ap-

other_co-ordinate brauches of the Federal Government

Mr. Eisenhower seems to aceept the proposition that, as
Prosideat, he is an humble acolyte who must bow and bnock
his head on the floor in the presence of the Supreme Conrt.
Such was not intended by the constitutional Fathers, wlo dis-
trusted all mew in office and eapressly provided that each of the
co-ordimate hranches should be conrageous defenders of the
Constitution against each of the other branches. Washington.
Jelterson, Jackson, Lincoln, Wilson and both Roosevelts had
the courage to oppose the Court when it usurped power.

Eisenhower tooh a solemn oath to support and defend the

as it had been interpreted by the Supreme Court at the
time they took office.

Such Justices have not upheld the Constitution as thus
interpreted.

Therefore, the Justices have violated their oaths of
office

Constitution, as it eaisted and was interpreted when he took
oath in 1953. He has not done so. On each occasion when the
Court has destroyed some part of the Constitution—in favor
of some vociferous minority bloc; in favor of Commanists; in
favor of the destruction of the sovercignty and republican

for s

If the Court’s logic is valid, the onlv proper rule is that,
when the Court has once interpreted the Constitution, such
interpretation becomes the supreme law of the Jand and that
no man thereafter is justificd in amending that supreme law
unless the change is made by the people—from whom, alone,

O 0 b o

head and acquicsced.

When the histony of the Eisenhower Administration is
written, perhaps the histing couclusion will be that it was
during his Administration that the: State governments were
destroyed as federated States and all the power of government

e ority of the Constitution Hows. f course, the
historical basis for such a rule is the fact that, when a decision
has been rendered interpreting the Constitution, the peaple
have had the power to accept the interpretation or to over-
rule it by amendment.

became concentrated in Washington, When it becomes thus
centralized, the inevitable “man on horseback”™ will find it a
simple matter to take over aud rule as a despot.

Many Romans were satisfied when the popular soldier
Julius Caesar took complete control, but it was orly a few
decades before Nero avas wiclding the absalute power that

How the Court Was Overruled

If they acquiesced a long time, the conclusion became
clear that the people approved the interpretation. On the
other hand, there have been outstanding instances when in-
the people and they did something about it.

In jts first leading case, Chisholm v, Georgia, the Court in-
terpreted the Constitution to mean that a private citizen could
sue a sovercign State in the Supreme Court. The Eleventh
Amendment was promptly passed to overrule the Court’s in-

Caesar had erected.

In Congress there have been some stirrings of dishelief in
the Messianic beliefs of the Court. The House voted to re-
strict the jurisdiction of the Court in limiting the powers of
the States, but the Senate, forgetting their solemu caths to

they took office, voted by a single vote to do nothing.

Roosevelt on Risk of Oligarchy

Franklin Roosevelt, in one of his greatest specches, said:

—Agi, . cott case, the Court held that
the validity of sluvery continued even though the slave was
taken into free territory. After a bloody civil war, the Court was
overruled and the Thirteenth Amendment abolished slavery.

In 1896 the Court held that an income tax was unconsti-
tutional; the people overruled that interpretation, adopting

“Now, to bring about government by oligarchy mas-
querading as democracy, it is fundamentally essential
that practically all suthority and control be centralized
in our National Government. The individual sovereignty
of our States must first be destroyed, except in mere
minor matters of legislation. We are safe frd ange

e

the Sixteenth Amendment,

No such objection was raised by the people to the interpre-
tation of the Fourteenth Amendment established in the
civil-rights cases and the slaughterhouse cases shortly after
~the War Between the States, nor was any serious attempt

stood firm for over B0 years.

The supreme law of the land which most of the Justices
swore to uphold was to the effect that “equal” schools were
“equal” under the Fourteenth Amendment, that powers not
clearly vested in the National Government remained in the

of any such departure from the principles on which this
country was founded just so loug as the individual home
rule of the States is scrupuloushy preserved and fought
for whenever it seems in danger.”
Apparently, the executive and legislative branches are so
have overlooked the positive duty that rests on their shoul-
ders to oppose any unwarranted extension of power by the
third branch. They would do well to remember the solemn
words of George Washington in his Farewell Addr®s:

“l, in the opinion of the people, the distribution or

States. Their constitutional duty was to defend the Consti-
tution, as thus interpreted, against all enemies “foreign and
domestic.” Is not a person who violates his oath of office and
-seeks to amend the Constitution by illegal means an enemy
of that Constitution? Apparently, the Court’s venture into

logic is no better informed than its previous attempt to j

“U. 8. NEWS & WORLD REPORT, Dec. 19, 1958

modilication of the constitutional powers be in any partic-
ular wrong, let it be corrected by an ameudment in the
way which the Constitution desiguates. But let there be
no change by usurpation; for though this, in one instance,
may be the instrument of good, it is the customary weap-
o .
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Criticism of tlie Court

-

x THE discussion over the American

Bar Association’s series of recom-
mendations to Congress for legislation
clarifying, limiting, and defining our
protections against internal enemies
and subversion, it was intimated that
it iy ginwise to criticize not only the
U.S. "Supreme Court but any of its
interpretations of the law. There are
several good answers to this claim,
some of which have been supplied by
the Justices of that Court.

The statement adopted by the
House of Delegates of the ABA spe-
cifically disclaimed any general criti-
cism of the Court itself or any effort
to limit the jurisdiction of that Court
as defined by the Constitution. The
recommendations of the House of
Delegates aim to have Congress clar-
ify its own laws and to assume the pow-
ers vested in it by the Constitution.

For the Constitution in Article II,
Section 3, states that “In all the other
cases before mentioned the Supreme
Court shall have jurisdiction, with
such exceptions and regulations as
Congress shall make.” The only cases
in which Congress may not “regulate”
are named in the same section and
are not pertinent to the cases which
were under consideration.

THE BAR'S RESPONSIBILITY

The bar in this instance is acting in
its most significant role. A lawyer is
something more than a plain citizen.
He is by tradition and law an officer
of the court and an agent of the gov-
ernment. To refrain from guidance
would be to shirk the bar’s responsi-
bility, as a professional association, to
the public and to government.

Among the recommendations which
the House of Delegates has made to
Congress, three are outstanding: The
states should be permitted to enact
and enforce laws to protect the nation
and its citizens against subversion, and
Cong:ess should make clear that by
enacting its own security laws it is not
pre-empting the field; the Smith Act
of 1940 should be amended and
strengthened to include not only par-
ticipation in organized subversive
groups, but the advocacy of over-
throwing the government, “or to teach
the necessity, desirability, or duty of
secking to bring about such over.

throw”; and Congress should continue

by Raymond Moley

its committees on internal security.

The ABA report points out the ne-
cessity of such legislation because of
the serious conmsequences of various
decisions of the Supreme Court.
These, in the holy name of freedom,
have seriously impeded efforts to in-
vestigate and legislate against sub-
versive activity. .

In the debate in Chicago over the
ABA recommendations some perti-
nent evidence favoring the report was
presented by Alfred ]J. Schweppe, 2
Seattle lawyer who has labored in--
defatigably for years to provide public
leadership through the bar. His evi-
dence consisted of statements made
by Justices of the Supreme Court it-
self concerning the right and duty to
subject the decisions of the courts to

merited criticism.
VIEWS OF JUSTICES

Back in 1898, Mr. Justice Brewer
stated in an address that many criti-
cisms may be “devoid of good taste,
but better all sorts of criticism than no
criticism at all.”

In 1941, Mr. Justice Black said in
writing for the majority concerning a
contempt case against The Los An-
geles Times: “The assumption that
respect for the judiciary can be won
by shielding judges from published
criticism wrongly appraises the char-
acter of American public opinion . ..
an enforced silence, however limited. _
solely in the name of preserving the
dignity of the bench, would probably
engender resentment, suspicion, and
contempt much more than it would

»
rocrant
PTapTu

Dissenting in the same case, Mr.
Justice Frankfurter nevertheless said:
“Therefore judges must be kept mind-
ful of their limijtatirns and of their
ultimate public responsibility by a vig-
orous sireamn of criticism expressed
with candor however blunt.”

The late Mr. Justice Jackson wrote
in “Tke Supreme Court in the Ameri-
can System” that “criticism by the pro-
fession” is one of the important criteria
in appraising a decision’s “real weight
in subsequent cases.”

The Court is a respeasible, human
institution. To elevate it above criti-
cism would be to create a tyranny
above the law and suove the govern-
ment of which it is a part.

anhanne
Clianey

Newsweek, March 16, 1959
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FRANKFURTER

Seven Panlven
LN Fatilse
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Menty
Morcho Y s
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Supreme Conrt of the Uinred
States,
.\-fr °
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"VIRY  IMPORTANT  TO
Pl.ACH ALL AVATLABLL
FUNDS AT ONCE TO W7
MANNY CREDIT.

FRANKFURTER"
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Ay A Ay
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On Mach 2198 Towic 1Y Ban
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CONFIDINCE OM EMILIION
DORT R FUND Witr. Br
RAUSED SOON \WILL RENIT
FROM 1IME TO TIML 1IN
AMOUNTS  OF FIFTY  ©ORr
HUNDRI D T IOUSAND 1O .-
LARS YOUR CABLI.  QF
TWENTY SIVENTI CAML
THROUGTHT PRIVATE WIRES
1 THINK 1T WOULD KE Al
VISARLL 10 USE DRYTISH
WAR OlreT GLAD 70
RNOW IMMISSION LIAVES
PARIS ON IGHTH Wl CA-
BLLE YOU AN soOON AS A .
TERS HIERE CONCLRNING
UNIT  AXND OTHERS AR
RANGED  sSOME DIFFICUL.
TS TO BE OVERCOMIT (A
EEEWHIAT YOUR PLANS \RF

BRANDI IS

Apparanthy the v sums of Jdo]-
Lt st from the U, St Chaim
Wernumn in London were Bt
(Fl.\rl\ul\ ll\ul |\u'.!ll\(‘ Fc]i‘\
Fonktunen,  froan the  Heuel
Monine, Tane, Frane, on Mareh
SO wiore M Lrandos:

“Waemann | s g sy over
Fnghish Public men and over Fag-
Inh permuanent oflicials wha will
sontiane o govern Englind when
Llnd George and Balfour will be

emore—sech v no ey Jow n




@

Faglind or anothe continent has or
can casily acquire. Hois service has
IK'('H J \'\'r'}' (!C(']) one— ot [n\'ll'!_\-‘

the politicat waork of arounsdng the
Eoshsh to an undencanding of
their owa interests hut i cducating
the Fngleh mind a1l under-
sanding  of  what Zionnm
means,

“There i moch personadia thar 1
1\”1‘\\' \\'!)UI(] ‘\U” l)llt [
have only time for o word or twe,
Lewis Strauss, calim and zenial as

INterest

vver s been the best posable help.
Bidly Balli—who just betore my
arrival had Joft for Russia L .. has
aided s greath, opening all the
doors that needed 1o be opened.”

On March 12, 1915, on the letier-
bead of the Embassy of the Cuited
Stites of America, DPais, Froanee,
Felix Frankfurer wrote Mr. Bran-

Tue OGunas or e

“The only way 10 induce the
American President 1o come inue
the War T was o secure the COOPRT
ation of Ziomst Jewry by promising
them Palestine.

"Prestdent Wilson actached the
groatest possible importance to the
advice of Mr. Justice Louis Bran-
dois” =

* Christopher Svkes, son of Sir
Mak Svkes, wrote a ook, Tro
SMudies i VUirtee. Referring to the
Bilfour Declaration, on Page 183,
Sikes let the cat out of the bag, and
we quote: “He (Muleolm) then
old Svkes of a verv curious and

FRANKICR A ANy B
— e

rt»]]f_)\\'ﬁ:
“The poliical work done by
Wazmann has bheen nehing short

dete, and we (iete as

of evirnordinay and Ay personal
hold on the Gacernnrent o Py P
orfid Maore thon g be has created
anopmion, an atmosphere for Pales.
1 matters that would ofeor an
Government that miche
Lhoad Guorgze, l
“Whoat neads 1o be dene by his
Caommiston Is o oroae f.rff de-
complr of social and coonomic and

suteceetd

cultural Tife—at least in ity tounda.
tions—which  would render any
Piave Conference impotent to undo
A eansting matonality,
“Wozmann has done this here
practicadly singlehunded. He needs
all possible support—and money is
a tremendous feverage of prestipe,
He should have thae plendfully

ok Decwsims

peswerful influence which Zionists
could oxert. One of President Wil-
son’s closest advisors and friends
was Justice Louis 1. Brandeis, a
Jow wth a passionate Zionist faith
Uf A recent consert, ., . T]l.lt \\'il-
son was attached to Brandeis by ties
of poeculiar hardiness, because, so
the story ran, in hits cachier davs the
future President had been saved by
this man from appearing in a dam-
aging  Lwsuie, [t was sad that
Brandeis was regarded by Wilson as
the mun to whom he owed his ca-
reer. . . . There could be no doulst
thuat Brandeis was Wilson's intimate




s
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advisor, and Brandcis was a Zion-
ist. Itfollowed thatdespite the Basch
failure, a Zionist policy was in truth
the way to capture American sym-
pathy.” Page 184, . . . Malcolm re-
plied: “The Question is, do you
want the help of the Jews in the
United States? The only way you
can get that help is by offering Pal-
estine to the Zionists,”

Mr. Wickham Steed (Editor,
London Times) in his book,
Through Thirty Years mentioned
Sir Mark Sykes and Mr. Malcolm
as the two individuals mainly
responsible for the Balfour Declara-
ton. The Zionists carried out their
part and Aelped to Bring America
in.

. & @

Al of the above, by M. §. Land-
man—one of the top English Zion-
ists—appcared in the February 7,
1936 1ssuc of The Jerwish Chronicle,

(A photostat of his whole article
will be sent to those who send a
contribution to Mercuny so we can
mail our magazine to many people.)

Heretofore, Mercury has printed
some of the damaging facts about
Felix Frankfurter. We quote a few
of them:

“Theodore Roosevelt, who well
knew that leopards do not change
their spots, looked carcfully at Felix
Frankfurter in 1917, when Wilson
began allowing Frankfurter to do
his White House investigating and
reporting of IWW disturbances. ‘I
apree with your criticism of the
ridiculous creatures whom Wilson

Tire AMEmcaNn Mercuny

puts into office,” he wrote Senator
Henry Cabot Lodge in August,
1917, ‘Felix Frankfurter is an ab-
surd misfir”

“. .. In November 1917, ... revo-
lution-plotters of the Enternational
Woaorkers of .the World {(IWWwW)
had started riots among the copper
workers in Bishee, Arizona. The
local sheriff and his deputies had
rounded them up and tossed them
over the Arizona State border. Le.
gal Counsel Frankfurter's report
1o Wilson said that<the right of free
and unrestricted movement” of
these IWW subversives had been in-
fringed, should be restored, and
recommended that such  scizures
and deportations from the State of
Arizona should be ‘dealt with as an
offensc against’ the federal govern.
ment.

“Theodore Roosevelt, following
publication of this Wilsonian advis-
or's ruling sent Frankfurter a let-
ter, on December 17, 1917, in
which he minced no words: *You
have taken and are taking, on be-
half of the Administration, an atti-
tude which seems to me o be fun-
damentally that of Trotsky and the
other Bolshevik leaders in Russia;
an attitude which may be fraught
with mischief 1o the country, . . .
Your report is as thoroughly mis-
leading a2 document as cold be
written on the subject. No ofhicial
writing on behalf of the President,
is to be excused for failure to know,

and clearly set forth, that the TWW
is a criminal organization. . . .




Franmivtnrrnr axn Baasnis

You (Frankfurter) arc eagaped in
excusing men precisely bke the Bol-
sheviks in Russia, who are murder-
ers and encouragers of murder;
who are traitors o their allics, to
democracy, and o ctvilization, as
well as 10 the United States””
(Page 115116, Eehruary, 1958)

The Carnegic Endowment was
the last play in Aldger Hiss™ Jong,
black record. “The rigged wheel
suddenly went honest and Hiss was
caugh, Eventually he went to pris-
on for the minor crime of perjury.
-« . Even the appea ¢ of Su-
preme Court Justice Felix Frank-
furter, coming full circle to testify
45 @ character wutness, was unavail-
ing. American juries arc net casily
awed, and the stink of treason was,
strong.” (Page 20, June 1953)

“Felix Frankfurter is the third
member of the (Supreme) Court
whe has  scrved continuously
throughout this period (since 1943).
He participated in 72 cascs and his
record shows pro-Communist votus,
56; anti-Comumuist, 16,” {Page 23,
October 1958)

“Frankfurier informed  friends
that recognition (of Red Russia)
was in the bag because in this mat-
ter, at least, he had the new admin.

39

istration in his  west pocket, . ..
Fiss admitted that Frankfurter put
him in™ Westhrook Pegler, 1953,
(Page 43, August, 1933)

When Wareen came into power
n the suprenie Court, he “lost lietle
ume in demonstrating that he was
embarked upon a lone wolf carcer,
Disregarding Republican advisers.
he promply mude a confidant of

elf ) the

on the he ] urter, who was
an origimal incorporator  of the
American Civil Liberties Union in
1921, had long been scarching for a
wiay to scuttle the whole body of
sccurity and anti-communist legis-
Lition which successtve Congresses
had placed upon the national statute
books. He recognized that in War-
ren’s grawing ambition he had
found his chance. Warren, himself,
later wld how Frankfurter made
him feel at home on the Supreme
bench, took him in hand socially
and helped him to secure qualified
assistants. (One of the Frankfurter
hallmarks has always been to plant
his own men in key positions under
other top government exceutives,
One of them was Alger Hiss))”
(Pagc 7, August, 1958)

What Do We Live For?

It is nen enouph

who identifies himself with
person who thinks that the
the workhouse

have heen

_ t
for a man to say that he lives. The question is, what docs he
live for? From what source does he derive his inspiration? The wise man is he

his community and secks to make it better. The
object of living is nothing but work must regand
or the prison as a stepping stone 1o the ideal, He should not
born a man but 2 bee or an ant. We exist wierely in a state of

coma

unless we be of service to mankind.—Jaans J. D
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WHAT A STATE CHIEF JUSTICE
SAYS ABOUT THE SUPREME COURT

from a noted jurist comes a warning about
the U.S, Supreme Court.
A group of Justices, he says, is using judi-
- ¢ial decisions to rewrite the Constitution.

The trend of their decisions is described as

creating a dangerous concentration of power
in Washington.

John R. Dethmers was chairman of the re-
cent Conference of State Chief Justices which
adopted o resolution ¢riticizing the Court.

by John R. Dethmers

- == o ~ghombd vxist for monrwot s for the state_ . -

Chief Justice, -Supreme Court of Michigan

The role of the courts in tomorrow's America is {ore-
shadowed by their performance yvesterday and todav, Aware-
ness of where we started, where we now are and the trends
which brought us there bring. prescience of our destination
if those trends continue unabated.

In all history no other people has enjoved the equal of
American liberty and freedom of opportunity. The Founding
Fathers planued it so. They determined that here the state

e e e - _tomortow’s Amegica their tole will be vigal,

it is the courts which hreathe the breath of life inte its pro
visions and make its guarantees meaningful.

How often, at the jnstance of the humblest citizen, hav
the courts uphield the eonstitutional rights and privileges o
persons by denving validity and enforcement to legislativ
enactinents violative thereof or by prohibiting the invasio
or curtailment of them by administrative officials. The court
are the final bastion of our liberties. As jn the past, so i

To achieve that end they knew it would not be enough to
establish majority rule, a government by the people. for at
times no other tyranny can match that of an unfettered, shift-
ing majority, which Jefferson terined an “elective despotism.”
To safegnard against this eventuality a written Constitution
was adopted, limiting the powers of the majority for the pro-
tection of the individual and spelling out guarantees of per-
somal rights.

A further protection of human freedom against the dangers
inherent in a high concentration of governmental powers wis
contrived by separation of those powers in three branches of
TV 1 and AN ISION O DoWeTrs peiwee i g [
and State governments. The rights of the people were be-
lieved, by our forebears, to be safest under a retention of the
highest possible degree of local self-government.

Having provided for this by express constitutional terms,
they undertook to forestall an enhancement, through judicial
construction, of the national powers at the expense of State
and local governments or the people by adopting the Tenth
Amendment reserving to the States and the people all powers
not delegated to the United States by the Constitution nor
prohibited by it to the States.

Sir William Gladstone said of the American Constitution

hthe oxcrcisc of that all-important role, the courts pra
ceed on no express constitutiona! authority. That they .should
do as they do is, however, implicit in Anglo-American juris
prudential tradition. How can courts decide cases befor
them involving some claimed right under a statute or som
grievance flowing from official action unless they determin
first the issue whether such statute or action squares wit
constitutional rights, guarantees or limitations?

When, some decades ago, Brazil desired to establish
new form of government, its people adopted a Constitutio
and, ungler it, established a federal union of States, both a
have continued to enjoy government by the pcofﬁe: Brj{il
history has been one of recurrent dictatarships. “WRat %
lacking in Brazil, but present here, to make the constitutio
ally guaranteed rights of the people efiective? The answe
appears to be the tradition here that courts may decide caie
against the Government and for persons to enforce their right

A tradition such as this can survive only so long as it i
sustained by public opinion. And it is so with the courts
decisions, upholding the constitutional rights of persor
against infringement by Government. The courts are possessed
of no armed constabulary to enforee their judgments. Thei

that it is the “most wonderful work ever struck off at a given
time by the brain and purpose of man.” Throughout the years
a great reverence for it has developed in the American people,
Théy have come to regard it as the guardian of their liberties.
What a thrilling experience it is to view the original docu-
ment, under glass, at the National Archives Building in
Washington!
The glow of that experience soon gives way, however, to
" the sobering thought that an inanimate parchment, however
noble the sentiments inscribed thereon, cannot be self-execut-
ing. For that, some human agency is required. Lawyers and

decisions are given vitality and effectiveness only by the forcd
of public opinion, which even those in Covernment dare- not,
for long, to defy. There can be no doubt that, in past decades,
the majority of the people has favored court decisions protect-
ing the rights of individuals and has wanted the courts to per-
form in that fashion. Once the public becomes disinterested
or withdraws its support, court decisions will lose their force
and we will have witnessed the beginning of the end o
ordered liberty and our free institutions.

One must experience some concern for our liberties, then
in noting an apparent diminution of public confidence in thd

judges need nof be told, but all too often laymen must, that

88

{Continued on page 91)
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« « « “’Outburst of criticism’’ of Court ““cannot be ignored””

judicial process stemming from nation-wide attacks currently
being leveled at our courts and, particularly, the Supreme
Court of the United States.

This, of course, has happened before. Tt goes back, at
least, to 1803 and the case of Marthbury v. Madison, in which
the Court declared its power to pass on the constitutionality
of acts of Congress. Presidential wrath was ineurred, congres-
sional threats to impeach the Justices ensued, and it was
vigurously asserted that each branch of the Government
should determine for itself the constitutionality of its acts,
without overlordship by the courts.

Then came McCulloch v. Maryland, announcing the doce-
trine of federal supremacy and the power of the United States
Supreme Court to hold State action violative of the Federal
Constitution. It was urged then that the Court be deprived
of its power to review the acts of States,

The Dred Scott decision of a century ago-is still remem-
bered as a contributing factor to the furor which culminated
in the Civil War. In the 1930s a hue and cry was raised
against “the nine old men,” traveling in the horsc-and-
buggy days, thwarting the will of a determined Chief Execu-
tive with respect to social legislation.

Present-day attacks, perhaps more virulent and widespread
than ever before, emanate from a number of sources: from
the halls of Congress, where it is felt that Court decisions
have impinged on congressional powers; from States which
see in the decisions a sapping of their powers and a gathering
of them into the National Government; from sectional groups
which view certain decisions as destructive of their social

~—striicturcs; ard from persons everywhere who are fearful fmt -

decisions are enlarging the national power to constrict the
rights of law-abiding people and, yet, are weakening our
defenses against the enemies of our free institutions. Whether
justified or not, these feelings, beliefs, views and fears have
produced a combined outburst of criticism which cannot be
ignored. ‘

With the criticism have come proposals to curb the Court.
These go to the very roots of our system. One would make the
Justices subject to periodic reconfirmation by the Senate
and another would empower the Senate to withdraw con-
Brmation whenever the judicial work of a Justice does not
comport with the Senate’s views as to what is “good behavior,”
fixed by the Constitution as a condition to continued tenure.

Lost would be judicial independence and destroyed our
system of checks and balances between the three branches
of Government, leaving a Court dependent on legislative
favor and approval for performance of its role as protector of
the rights of the people against governmental encroachment.

Limiting the “Power of Review"

By another measure, Congress would strip the Supreme
Court of the power of review in several areas of the law.
If the powers of the Court to determine constitutional ques-
tions were, thus, to be limited, the constitutional rights of in-
dividuals and minorities could be made to depend on the
‘will of the maiority as reflected in Congress. That would
- oark the beginning of parliamentary, and the end of consti-

~tutional, government in the United States.

In view of the unlikelihood of success for such proposals,

~<however, it must be concluded that, for our liberties, the most
#erious consequence of the present controversy inheres in
~the unbridled attacks on the intelligence, integrily and mo-
~tives of the Justices and on the Court as an institution of Gov-
=emment. Subversives and those bent on the destruction of
-+our system have as a prime objective the undermining of pub-

nA. 6. NEWS & W?llu REPORT, Dec. 12, 1958

lic eomfidence in the courts, knowing full well that, without
the support of piblic opinion, courts can avail vothing in de-
tense of the comtitutional rights of persons. As earlier ob-
served, when that day comes we will have reached a parting
of the wavs with our eheriched frecdoms.

In warning of the dangers of intemperate attacks on the
Courtas an institntion of government and the goardioan of onr
liberties, T do st suggest that the Conrt’s decisions vy not
be criticieed or differences therewith expressed. Dhssenting
members of the Court do so with apparent relish and regolar.
ity. Citizens under a government by the people mav and
ought to do no less, if that svstem is to be maintained. That
wias o major object of the First Amendment guarantee of
freedom of speech, designed to insure a Government sensitive
and resporsive to the expressed public will and wish.

Omn this subject, Mr. Chief Justice Stone said:

“I have no patience with the complaint that criticism
of judicial action involves any lack of respect for the
courts. When the courts deal, as onrs do, with great
public questions, the osly protection against unwise de-
cisions, and even judicial usurpation, is careful scrutiny
of their actions and fearless comment upon it.”

State Judges’ View of Court

This brings us to consideration of that portion of the sub-
ject matter which, 1 apprehend, prompted the invitation to
me to speak on this occasion. As is well known, the Confer-
ence of Chicf Justices, assembled in Pasadena last_Angust, .
adopted a répart prepared by its Committee on Foderal-State
Relationships as Affected by Judicial Decisions.

At the outset, permit me to make these olservations:

1. Neither that committee, its report or the conference pre-
sumed then, nor do 1 now, to criticize the Supreme Court’s
decisions in the troublesome segregation cases,

2. It was not questioned that, with government under a
Constitution made by its own terms the supreme law of the
land, s;ineone must interpret that Constitution and declare its
meaning. It was acknowledged, and 1 reiterate with conviction,
that no body is better suited to the task than the Supreme
Court and no process is better adupted than the judicial proc-
ess to the function of determining constitutional meaning and
making constitutional limitations and guarantees effective,

3. The conference’s expressed alarm, and mine, at the
noticeable trend toward increased national powers accom-
panied by a diminishing of the powers of States and local
governments relates not to mere sectional or selfish intercstge
but springs from the same concem as that of our Founding
Fathers that liberty’s cause may be lost in too high a concen.
tration of powers in the National Government, and from the
conviction that safety for the rights of man inheres in a dif.
fusion of those powers and maintenance of the highest pos-
sible degree of Jocal self-government compatible with na-
tional security and well-being,

So long as we adhere to the determination of the
Fathers that the state, the Government, exists for man and
not man for the state, our lodestar in the consideration of ev-
ery proposed extension or withholding of govermmental pow-
er must always be, “How will the cause of freedom best
be served, how the rights of man advanced?”

That there has been a trend toward centralization in Wash-
ington can scarcely be gainsaid. Challenged at mileposts
along the way, it has advanced under the green light of judi-
clal decisions. Time will not permit mention of them all nor
a thorough analysis of any. The first relates to the rule long
adhered to by the Court and redeclared as recently as 1936

»
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. « « “National powers are being dangerously enlarged’’

that neither the federal nor State governmerit may tax the
meome of officials or emploves of the other, on the principle
that & tax on income is a tax on its source and that the one
Covernment inay oot levy a tax which will impose a burden
on the govenmental activities of the other.

This was overruled by a 1938 decision. That a burden

as i mpon : s e H i
aw iy e ced by the ccessity for increasing
the salaries of State emploves in an amount commensurate
with the resultant tax exaction.

Of mare recent vintage is the Supreme Court holding that
Congrress has pre-empted the field, leaving no room for the
State antisubversive laws found in the statute books of 42
States, and a companion decision emasculating a State statute
empowering its aftorney general to investigate subversion and
examine witnesses in that connection,

Two athers upset State action denving admission to the

; oW icants who refus answe estions con-
ceming Communist affiliation. Lawyers are officers of the
State courts, admitted by them and under their control. The
manner of this recent invasion of that relationship by the
federal court has proved startling to members of the bench
and bar as well as the public.

Ruling Against a School Board
Equally disturbing to those concerned about local govern-
ment is the action of the Supreme Court upsetting a local
school board’s_disruissal. of an_emplove. for invoking the Fifth

Interpretation of the Fourteenth Amendment has opened
up whale new vistas for federal judicial review of crimina
convictions in State conrts, in a manner and to an extent un
til recently unknewn to Jegal and judicial thinking in this
country and with interminable resulting delays in bringing
the wrongdoer to final justice. State convictions may be and
appointment of counsel for the defense, for Eolure to provide
the accused, on appeal, with a transeript of the trial at publi
expense, ete.

As the ambit of federal judicial anthority is thus constant
ly widened, we may get a glimpse of things to come. Already
in lower federal courts, it has been urged and those courts
have considered whether a State law  prohibiting  publig
employes from belonging to unions is viclative of the due
process,  privileges-and-immunities  and  equal-protectio
clauses of the Fourteenth Amendment or abridges the free
25 : iution guarantees of the Federa
Constitution; or whether treaties of the U. 8., made by thd
Constitution the supreme law of the land, may supersede Statq
and local law governing matters of Jocal concern; or whethe
a State may proceed with removal proceedings against the
mayor of one of its cities for malfeasance while criminal pro
ceedings on the same grounds are pending against him.

These are part of the body of decisions giving rise to a con
cemn that, by judicial construction, national powers are being
too greatly and dangerously enlarged and State and loca
power correspondingly coutracted. Of this trend, the Confer

. —ence of Ghicl- Justices and- many=others -have spoken—wit

Amendment and refusing to answer questions put to him in
an authorized inquiry concerning Communist activitics.

A number of fairly recent cases construing the interstate-
commerce clause disclose a judicial shift from the original
position that the regulatory power of Congress extends only
to goods moving and persons actually engaged in interstate
commerce. The later holdings are that that control extends
to anything or anyone engaged in that which affects inter-
state commerce. Accompanied by new decisions applying the
pre-emption doctrine also to the field of labor relations, the
result is that we now find national action controlling, and

held
elid;

constemation. Great judicial sell-restraint in this critical field
of federal-State relationships was enjoined upon the Supremg
Court by the members of the conference. 1 concur.

If Jeflerson were to reappear on the American scene today
waould he feel impelled to say, “I told you so,” pointing to hi
language of 1823:

“, .. there is no danger 1 apprehend so much as the con
solidation of our government by the noiseless, and there
fore unalarming, instrumentality of the Supreme Court.

_ W_h_y Court Decisions Change

excluded,—whe y ot

either directly or in effect, to the contrary, namely in such
areas as production or processing of goods before entering
commerce and, as well, after having come to rest following
movement in commerce.

The Court also upset a long line of its decisions by holding
in 1944 that the writing of insurance is commerce subject to
federal control under the commerce clause. Thereafter Con-
gress passed an act restoring a measure of State control over
the industry. Then, there is the case holding, in effect, that
a farmer's raising of wheat for consumption on his own farm

commerce, subject to federal regulation,

What, you may ask, accounts for this change in judicia
holdings with its resultant change in federal-State relation
ships? 1f, as commonly supposed, courts follow precedents
how can these latter-day decisions be explained? In this con
nection, comments of Mr. Justice Owen J. Roberts in 1944
are pertinent, Said he: -

“1 have expressed my views with respect to the presen
policy of the Court freely to disregard and to overrule con
sidered decisions and the rules of law announced in them
This tendency, it scems to me, indicates an intolerance fo
what those who have composed this Court in the past have

Federal Jaw even has been held to extend to the relations
between s local automobile dealer and his repair-shop em-
ployes, excluding the power of State courts, acting under
State law, to enjoin unlawful picketing designed to compel
the employer to force his employes into a union.

A State statute aimed at preventing strikes and lockouts in
public utilities has been upset, leaving States powerless to
protect their own citizens against emergencies resulting from
suspension of essential services, even though such emergency
be economically and practically confined to one State.

Even the employment of a window washer in a building

in which office space is leased by a tenant engaged in inter-
state commerce may, by reason of the latter fact, be subject
to federal labor law to the exclusion of State control.
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conscientiously and deliberately concluded, and involve:
an assumption that knowledge and wisdom reside in
which wus denied to our predecessors. . . .

“The reason for my concern is that the instant decision
averruling that announced about nine yelts ago, tends t
bring adjudications of this tribunal into the same class as @
restricted railroad ticket, good for this day and train only.
At root of the problem is a difference in concept of thg

proper function and role of the Supreme Court. The Court i
divided into two competing judicial philosophies. Let us ex
amine a bit of the thinking of each. )

First, there iz tl g ot Jo varshall, who said:

“Courts are thqmr ‘instruments of the law, md'cn
will nothing. . . , Judicial power is never exercised for the

U. 5. NEWS & WORLD REPQRT, Dec. 12, 195
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purpose of giving eflect to the will of the judge; always

for the purpose of givine cffect to the will of the legisla-
- ure; or, in other words, to the will of the law.”

Mr. Justice Frankburter recenthy wrote:

“The Constitution is uot the formulation of the merely
personal views of the menbers of this Court. . . "

Mr. Chief Justice Hughes said:

“Extraordinary conditions do not create or enbirge con-
stitutional power.”

The great constitutional authority, Judge Thomas N. Coo-
ley wrote:

“What a court is to do, therefore, is to declare the law
as written, leaving it to the people themselves to make
such changes as new circumstances mav require, The mean-
ing of the Constitwtion is fixed when it is adopted, and it
is not different at any subsequent time when a court has
occasion to pass upon it.”

Similar views often were expressed by the Court in the past.
So, in 1889, it said of the object of constitutional interpreta-
tion that it “is to give effect to the intent of its framers, and
of the people adopting it.” In 1905, the Court declared:

“The Constitution is a written instrument. As such its
meaning does not alter. That which it meant when adopted
it means now, , . . Those things which are within its grants
of power, as those grants were understood when made, are
still within them, and those things not within them remain
still excluded.”

In 1936, Mr. Chief Justice Hughes wrote:

“If the pefm_le desire 1o give Congress the power to regn: . _Jatitade in—detenminingemmetitational meain ™ ¥ndas some

—-{at€ industries within the State, and the relations of em-
ployers and employes in those industrics, they are at
liberty to declare their will in the appropriate manner, but
it is not for the Court to amend the Constitution by judicial
decision.”

These statements are expressive of the traditional concept
of the rule goveming Court construction of constitutional
provisions, held by an earlier Court and perhaps still shared
by some of its present members. This represents the doctrine
of judicial restraint.

Theory of a “Political’’ Court

In opposition are those on the Court, with disciples notably
among the writers and professors of law, dedicated to judi-
cial activism. The theme of this group has been succinctly
stated by one of the professors, It is this, “The Court cannot
escape politics; therefore, let it use its political power for
wholesome social purposes.” They seize upon the statement
of Hughes, in his 1907 Eilmira speech, that the Constitution
is what the judges say it is. Can it be concluded from this
that the Constitution may be made, by judicial fiat, to mean
whatever the Justices want it to mean?

That was not the import of the Hughes statement or speech
nor does it comport with his judicial writings. It is the position
of the judicial activists that the Court is free to interpret the
Constitution in the light of current philosophies, psychology
and political and social doctrines regardless of the original
intent of its framers and adopters. One of the Justices of this
group has written, “Stare decisis,”—that is, the rule of fol-
lowing precedent in the decision of cases—“must give way
before the dynamic components of history.”

The dean of a noted law school has written:

“It will not do to say that, in construing these provisions

- of the Constitution, the Court should be limited to the
- meaning the terms had when they were written. . . . The
scope and meaning of the provisions of the Bill of Rights

A 8. NEWS & WORLD REPORT, Dac. 12, 1958

evolve, Iike the meaning of other constitational terms, and

other terms o faw, They are stages in the organie process by

which ideas lourish or Lanpraish as sew generations find for

themselves new and valid meanings for the old words”

The late Protessor Thomas Keed Powell wrote of the differ-
ing approach to the law of the twa schools ol thoghe i
the difference between them is in their conceptions of the
proper scope of the judicial tunction, the one having o lean
ing for getting the result in the particular case as it at were
a legishative choice, bt the other, on the contrary, having a
leaning to respect the outlines and many of the details of an
estublished legal system. .

Gentlemen, i our consideration of the role of the courts
i tomorrow’s America we have noted, as suggested at the
autset, the p];w(' of our comstitutional beginnimgs and our
present position, observed trends which brought us there,
and gained a glimpse of the destiny to which their continua-
tion may bring us. Shall the trends be contiinmed, retarded or
arrested? Shall it be held again, as the Court once said, that
“The Counstitution, in all its provisions, looks to an indestruc-
tible union of indestructible States™

__Threat to ‘‘Personal Rights”
You, the American people, must make the final judgments
on these matters. As you do, mark well what the philosophy

of the judicial activists may portend for the liberties of the
people and our free institutions. I the Court is to have wide

suggest, may find it elsewhere than in the language of the
Constitution itself or may ascribe a new meaning thereto not
intended by the framers; if, as urged, the Court is to exert a
political power to achicve the social ends it deems expedient,
what will remain of constitutional restraints on Government
and constitutional guarantees of persunal rights and liberties?

Shall not these be left, then, to the whim and caprice or,
at best, the good intentions of men, be they judges, legislators
or administrators of the law? It was not for this that our fure-
fathers fought nor for this they framed the Constitution and
its Bill of Rights.

One of the chiel responsibilities of citizenship, essential to
survival of a government by the people, is to become informed
about government, to arrive at conclusions, forin convictions,
and then make a wuorthy contribution to the great bodv of
public opinion which ultimately makes itself felt in the halls
of Government. So, if perchayge there be courts with ears to
the ground, even there may the voice of an informed people
be heard. Thus may the issues here considered be resolved
and thus may government and constitutional rights in the
future be what you, the people, want.

Let me conchude with s repetition. i the courts are to con-
tinue performing their greatest role of preservers of the
people’s liberty and freedom, they must have the support of
an informed and understanding public opinion. As Charles 8.
Rhyne, immediate past president of the American Bar Ass-
ciation, has_said: "Our system of goyernment is no stionger
than our courts, and our cuurts are no stronger than the
strength of the public’s confidence in them.” There is no
greater claim on citizenship. Gentlemen, an awesome obliga-
tion is yours. The role of the courts in tomorrow’s America,
and the future of America itself depend on what you and
Americans everywhere do about it,

. Foregoing is full text of an address by Justice Dethmers
before the Congress of American Industry in New York
City, Dec. 3, 1958.
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ely in the name of preserving ths
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e In the same case Mr. Justice xlu.u.uu.n-
er, though dissenting on' other grounds,
agreed with this basic concept h:l the fol-
Jowing words: ..
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can 8ystem' (Harvard University Press,
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D. C. Case Bejeced
Neat, who has reeelved more!
} than a dozen stays of his exe
recard- '] cutlon, was convicted August 4,
1958, in Powhatan Couniy Cir-:
cult Court in the alaying of’
! : Barty Bteele Chapman in Mr.’
The defendants-in = gh;:;:mm‘a 1!!!:&!'%!‘8 at _Begu-
e earlier ones, sought hig Schodl for Boys. . . ¢
wm review -onp the ground The 3%7-year-old truck: driver
that the slectronic devies vio-| 1 was -mecused of bludgeoning

The Washingion Post and _____
Times Herald

The Washington Dally nnf-..;
The Evening Star i

rourﬂ:mendmentprotpcﬂm. preme Court refused to con-|
In refebting that visw, the Wreouo_l conviction

= “The Wmmgoﬁt Aét - T Bt - . New York Herald Tribune

mﬂ;m way t:mm s New York Journal-American
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Thege-ter [ Y

by Ravmaend Moley

o 1ak discnssion over the American
l Bar n.\ﬁ.w('i;n.li(m'.\ series of reeom-
menddations to Congress for TegisTation
antying, limiting, and defining our
protections against _imvrn.ﬂ Cremies
and subwversion, it was mtiated that
s unwise to criticize not ouly the
US. Supreme Comrt but am of its
wierpretations of the law. There are
several good answers to this claim,
some of which have been supphed by
the Justices of that Court.

The statement  adopted by the
House of Delegates of the ABA spe-
cifically disclaimed any general criti-
cism of the Court itsell or any effort
te limit the jurisdiction of that Court
as defined by the Constitution. The
reconmnendations of the House of
Delegates aim to have Congress clar-
ify its own laws and to assume the pow-
ers vested in it by the Constitution.

For the Constitution in Article 11,
Section 3, states that “In all the other
cases before mentioned the Supreme
Court shall have jurisdiction, with
such exceptions and regulations as
Congress shall make.” The only cases
in which Congress may not “regulate”
are nammed in the same section and
are not pertinent to the suses which
were under consideration.

THE BAR'S RESPONSIBILITY

The bar in this instance is acting in
its most significant role. A lawver is
something more than a plain eitizen.
He is by tradition and law an officer
of the cart and an agent of the gov-
ernment. To refrain from  guidance
would®be to shirk the bar's responsi-
bility, as a professional association, to
the public and to govenunent.

Among the recommendations which
the House of Delegates has made to
Cungress, three are outstanding: The
states should be permitted to enact
and enforee luws to protect the nation
andd its citizens ggainst subversion, and
Congress should make clear that by
enacting its own security faws it is not
pre-empting the feld; the Smith Act
of 1940 should be amended and
strengthened to include not only par-
ticipation  in vrganized  subversive

groups, but the advocacy of over-
throwing the guvernment, “or to teach
! ¢ism would be to create a tyranny

the necessity, desirability, or duty of
seeking to bring about such over-
throw"; and Congress should continue

(]r_ili('ism of the Court

e e e P e ke G . R e o e P

e ——

secutity.

its committees on o anternal

The ADBA report pomndts r!nl_ﬂu' 1ne-
(‘(-nh.}-tlg._-ur_\l-lnnms]ahnn becanse of
the serious consequences o varions
decisions  of  the  Supreme Conrt,
These, in the holy nume of freedom,
have serionshy anpeded efforts to -
vestigate  and Jegislate  agaanst sub-
versive activity.

In the debate in Chicago over the
ABA recommendations some perti-
nent evidence favoring the report was
presented by Alfred ] Schweppe, a
Scattle lawyer who has labured in-
defatigably for years to provide public
leadership through the bar. His cvi-
dence consisted of statements made
by Justices of the Supreme Court it-
self concerning the right and duty to
subject the decisions of the courts to
merited criticism,

VIEWS OF JUSTICES

Back in 1898, Mr. Justice Brewer
stated in an address that many criti-
cisms may be “devoid of good taste,
but better all sorts of criticism than no
criticism at all.”

In 1941, Mr. Justice Black said in
writing for the majority concerning a
contempt case against The Los An-
geles Times: “The assumption that
respect for the judiciary can be won
by shiclding judges from published
criticism wrongly appraises the char-
acter of American public opinion . ..
an enforced silence, however limited,
solely in the name of preserving the
digmity of the beneh, would probably
(‘ngm:d('r resentment, suspicion, and
conterapt much more than it would
enhance respect.”

Dissenting in the sume case, Mr.
Justice Frankfurter nevertheless said:
“Thercfore judges must be kept mind-
ful of their limitations and of their
ultimate public responsibility by a vig-
orous stream of criticism  expressed
with candor however blunt.”

The lute Mr. Justice Juckson wrote
in “The Supreme Court in the Ameri-
can System” that “criticism by the pro-
fession” is one of the important criteria
in appraising a decision’s “real weight
in subsequent cases.”

The Court is a responsible, human
institution. To elevate it above criti-

above the law and above the govern-
ment of which it is a _par
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