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F. H. STINCHFIELD OFFERS CONVINCING ANSWER.

“If Lawyers are sometimes wise, it must be when they
defend their most cherished ideals.”

President of the American Bar Association Speaks as an Individual
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Address Delivered by F. H. Stinchfield, President of the American Bar Asso-
ciation, before The Civic and Commerce Association at Minneapolis, Minn.,
February 22, 1937, and Heard over the Columbia Broadcasting System

Ladies and Gentlemen,

Wherever you are, as you listen toda'y, you are dis-
turbed about the welfare of your country. It is under-
standable. But I can offer you no relief from worry.

Each one of you, as to your own self, knows what
earthly institution you most revere; it may be your
church, your family, or our democratic form of govern-
ment. For whatever blessing you have this deepest
reverence, you would be frantic if you heard it pro-
posed, by the highest authority of the land, that such
blessing be destroyed. You know, without my saying
so, what are the highest ideals of most lawyers, those
institutions for which they have a reverence close to
wotship: the Constitution of the United States and the
Supreme Court which interprets that Constitution. Yet
lawyers now hear the declaration that the Constitution
and the Supreme Court will be fundamentally changed.
We have been forced to listen to the deinand that all
we love and respect, written into the Constitution and
sustained by the Supreme Court, be destroyed; that the
complete independence of our highest court end. Remem-
ber all that, please, If we vigorously oppose, you will
know that we speak from a deeper feeling than mere
resentment; we see our gods of this earth about to be
violated. Had we only the poor feeling of resentment,
vou could be careless of our words as-but the product
of a weak, human attribute. It isn’t just resentment. As
you listen, please remember that when men plead for
their ideals, you are forced to the belief that what they
say comes from a depth of sincerity. No feelings founded
in worship can ever be lightly regarded. If lawyers are
sometimes wise, it must be when they defend their most
cherished ideals,

The proposal made by the President will destroy the
Supreme Court. That statement is not made lightly. It
will be destroyed. From that destruction, will come
fundamental changes in the Constitution. If I am right
in that deliberate statement, I shall be able to persuade
vou of its truth.

Other Changes Inconsequential

Many continue to remind you that there are other
proposed changes than the one of which I speak; to these
lesser changes I have not referred in speaking of destruc-
tion. They are inconsequential beside the main issue,
Whether we agree with these incidental proposals,
needn’t claim any of our attention. Take them or leave
them! Just as you wish. We may not agree with them
entirely; but let’s have no debate on-them; they are
but the camouflage that conceals the weapon. We can
yield on all of them. For instance, we need offer no oppo-
sition to the proposal that ¢ases be appealed directly
to the Supreme Court; or that the government be notified
when a constitutional question is raised, although in liti-
gation between private citizens; or that the Supreme
Court have a proctor. Let Congress have a proctor, too;
let the Executive department have a dozen, Twelve won't
be enough! Pardon me if I say about these collateral
issues, “Forget it.” It's the violation of the Supreme
Court we speak of, those six new judges who are to ride
herd on the present ones who won't be driven into the
Executive corral. But the Supreme Court must not be

destroyed, and the Constitution must stay—until that
time when you, the people, in the manner you have pro-
vided in your Constitution, shall say otherwise. When
you shall have so decreed by that methed, lawyers will
protest no longer. Your voice will be our voice. Seldom
does a crisis arise when one can, with sincerity, refer to
words 6f Lincoln when he spoke of another great crisis
through which he labored. Lincoln’s basic purpose was to
save the Union. He didn’t care about details. Today,
without the slightest hesitancy, thinking of the Supreme
Court and its proposed destruction and then of the lesser
changes suggested, offered but to conceal the main attack,
I revert to the words of Lincoln:

“If T could save the Union without freeing any
slave, I would do it; if I could save it by freeing all
the slaves, I would do it; and if I could save it by
freeing some and leaving others alone, I would also
do that.”

So it is today. As Lincoln would save the Union, lawyers
would save the Supreme Court. Incidental changes are
of no consequence.

Changing the Constitution

Let me state to you very briefly the proposal of the
President, For every judge over 70 who won't resign,
the President will appoint another judge, of his own
choosing, an offset, as it were, to the man whose inter-
pretation of the Constitution he doesn’t like. If the Presi-
dent accomplishes his purpose, we shall have fifteen
judges on the Supreme Court. Heretofore three of the
present nine have often been sympathetic toward almost
every law which Congress has passed. The six added
will make nine, a majority of the fifteen. If, perchance,
some of the present judges, heart-stricken by the pro-
posal, should resign, the proportionate majority for the
Administration would be even larger. It is as certain as
anything mortal can be certain, that the men sclected
will be those whose views indicate, with utter directness,

- their intention to support the laws which Congress, under

the instructions of the Administration, shall pass. The
result is necessarily clear. In order to uphold these laws,
the Constitution would then be so construed as to sustain
all the legislation of the Administration. The Constitu-
tion would have been changed just as completely as if
by amendment; except, however, that if amendment had
been undertaken, you and your state could have a voice
and the Supreme Court would not have been violated.

The Constitution has been amended 22 times, not, as
now proposed, by increasing the Supreme Court by two-
thirds of its membership, but in the way expressly pro-
vided in the Constitution. Consider this; if, on each of
those 22 occasions, the amendment had been through a
two-thirds increase in the membership of the Supreme
Court, how many Supreme Court Justices should we now
have? If you wish to do the example, commence with the
figure six. I suspect you'll reach 500,000, Each of the 22
amendments was taken in gccordance with the simple
machinery of Article V of the Constitution. The average
time for the adoption of each of the last three amend-
ments has been less than a year! Prohibition, the 21st
Amendment, was out of the way in less than ten months.
Is it suggested by the President that these important



social changes are less dear to the people than the ques-

tion of whether we may lawfully purchase liquor? Or,
perchance, should we wonder whether the impatience
of the President with the customary courses of law has
grown out of all democratic bounds in the last four years?
Consider that possibility!

To express ideas, our chief medium is words. Our
ideas of lhiberty were expressed in words in the Consti-
tution. Somebody must construe those words; we can-
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words by Presidents, Congress, Governors, State Legis-
latures, Words can hardly be used which do not require
interpretation. From time immemorial, construction of
written words, statutes, and constitutions has been the
work of courts—of no one else, except that you can bear
in mind the time when it used to be the privilege of kings
and autocrats. The task, therefore, of interpretation
under democratic rule, was for the Supreme Court alone.
There it has rested for 150 years. What other task could
belong to the Court if not to say what the people meant
when they adopied the Constitution, and what Congress
means when it passes statutes?

Not All Congressional Acts Valid

As you know, if a law does violate the Constitution,
it is, in no sense, a law. It has no effect whatever. It is
a declaration by Congress or the states which they had
no right to make; the people had willed it otherwise. But
you yourselves may amend the Constitution. It is so pro-
vided, Today an alternative to amendment is offered you.
It is proposed that men, ready and willing to construe
the Constitution as they are direcied, -b¢ appointed to
the Supreme Court; with the utter certainty, known in
advance, that they will construe the Constitution in that
elastic fashion which will mean that every law is valid.
The Constitution by this method will have been changed
just as exactly as if you had had a chance to express your
opinions as to the wisdom of the change. Make no mis-
take about that. '

Let us review what has happened since 1933—four

.

years ago. Please remember the gverage time for the

adoption of the last three amendments—less than a year.
Much extreme legislation has been passed in those four
years. It proposed extraordinary changes in the rela-
tionship between man and man, and between the states
and the federal government. Some of those laws the
Supreme Court has declared invalid. Why? Because the
laws destroyed fundamental rights., Many more unusual
statutes are now being considered by the Court. Others
will soon be there. With the declaration by the Supreme
Court of the invalidity of these laws] the President has
been utterly dissatisfied. He has been angry that his will
has been thwarted. Law followed law, forced by the
Executive. Some men said that the plan was to so load
the statute books with invalid laws, each, please note,
pleasing to certain large groups of voters, that the
Supreme Court would be so harassed that its sound
judgment would be influenced. That hope has not been
realized. But the determination to have all their laws
approved has not lessened with the Administration, If
you have any doubt that the President is aware that
the Supreme Court changes now proposed by him will
alter the Constitution, please recall his message. His
words were:

“If these measures achieve their aim, we may be
relieved of the necessity of considering any funda-
mental changes in the powers of the courts or the
Constitution of our government.”

Who asked that you and I be relieved of having changes
made in the Constitution in the way provided? It has always
been anticipated that there might be changes in the Constitu-
tion with changed times. The manner of such change was
set forth in the Constitution. General Hugh Johnson, who was
ever ready, as you know, to crack down on citizens even when
they believed their liberties threatened by the new laws, has
confirmed the President’s statement. In his army way, he said:

“The fear is that he (the President) will appoint
judges who would probably believe in what the country
has just voted for overwhelmingly, All that ie unques-
tionably true. He will do exactly that.”

I know that already you haven't the slightest uncertainty
but that it is intended, by the personal selection of new
judges, to amend the Constitution by a re-interpretation of
that document; that the views of the new judges will be
known when they are chosen. Let’s see, in an everyday way,
what you think of such a proposal. You have been in court;
you perhaps have been a juror. Do you remember some
questions invariably asked jurors about to be chosen to deter-
mine facts? A few of the common questions will refresh
your recollections. A lawyer asks a possible juror: “Have
you talked with anyone about this litigation?” Or, “Have you
formed any opinion on this case?’ Or, “Have you read about
this trouble, or this crime, in the newspapers?’ Or, “Are you
wholly free from any bias or prejudice in such a matter as
the one before us? You know what always happens; unless
the answer is unequivocally “No,” the juror cannat sit. And
you will agree that it would be wrong for him to serve. What
de you say, then? Have you thought, in this crisis, that no
man appointed to the Supreme Court, if this legislation
passes, could qualify if those simple jury questions were
asked him? And that judge is to pass upon laws and the
Constitution! Will you allow that to happen without your
vigorous protest? Is that what any court—most of all your
Supreme Court—means to you?

Right Method Clear

You know the manner in which the Constitution ought
to be changed. Articie V deciares the method. Is it fair or
candid, to use no stronger words, that the change be made
by indirection? Why should the Constitution be amended in
an autocratic fashion? The way provided has been used 22
times; what is wrong with it? We are used to it; we know

~how it works. We prefer going at an amendment directly.

We want to know exactly what the result will be. The people
of this country may want changes in the Constitution. You
may prefer to give up rtights which have been reserved
to you, But some of us want you, yourselves, to tell us that,
rather than to have Congress and a hand-picked Supreme
Court make the changes. The word of Congress about what
you might think, if you were asked, doesn’t satisfy us. Why
aren’t you consulted ? Is it because you may say, “No"”; that
you believe that government is powerful enough already?
Or is the spirit of autocracy in the land already so great as to
irresistibly require autocratic action? :
Please bear in mind, still, that amendment has been
accomplished three times recently in fess than a year. Are
you willing that Congress, without consulting you or your
state, and by a mere majority, bring about the same result
that would happen if the Conastitution were changed in the
regular way? Do you want any man to talk for you on a
matter that is your own personal business, perhaps involving
your very liberty? You can, if you will, and whenever you
will, change the Constitution so that hereafter Congress can
speak for you in everything, absolutely: everything, But if
you are to do that, you ought to say so, not somebody for
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you. All of us will take a chance with you when you have so
declared your will.-But we aren't satisfied to have anyone else
speak for you.

This is the 22nd day of February. In his Farewell Address
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“If, in the opinion of the People, the distribution or
modification of the Constitutional powers be in any par-
ticular waung, let it be corrected by an amendment in
the way which the Constitution designates. But let there
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instance, may be the instrument of good, it is the cus-
tomary weapon by which free governments are destroyed,
The precedent must always greatly over-balance in per-

manent evil any partial or transient benefit which the
use can at any time yield.”

Are these words outmoded, ailly warnings of horsc-and-
bupgy days?

Let me remind you of some similar situations. In each
of them the Constitution was amended. An income tax law
was held invalid. The Supreme Court was divided five to
four. The country was filled with controversy, Only one more
vote with the minority of the Supreme Court and it would
have been a majority, to sustain the law. Twao judges, if the
present proposal is sound could have been immediately pro-
vided by Congress with instructions from’the President to
put a different interpretation on the Constitution, It was not
done that way, The matter was placed directly before the
people by a proposed amendment. It passed.

The 19th Amendment came about in the same way; it

gave tn women ﬂ‘\n richt tn vote, Te £t me illustrate in that
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connection, the insincerity of the method now proposed. Let’s
see if you would have liked it! Suppase it had been suggested
that, instead of an amendment, new judges be appointed by
the President to construe the 15th Amendment already in
effect, to give women the vote. Do you recall the 15th
Amendment? It provides that:

“The right of the citizens of the United States to vote
shall not be denied or abndged by the United States

or by any state on account of . , . previous condition of
servitude.”

Wormen said, often enough, in those days, that they were
enslaved without the ballot. Would it have seemed sincere
to you to hear a proposal that new men be appointed to the
Supreme Court to construe the servitude phrase as includ-

ine wonen and esn amand the Canetitistinn ? Tall ma tha
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difference in principle today. P
One recalls that the President said to a Congrcssman

“Don't let any doubt, however reasonable, as to the
consntutlona!tty of this law prevent you from voting
for it

-

Will it be said to the new appointees to the Supreme
Court:
“Don't let any doubt, however reasonable, prevent
you from finding this legislation constitutional™?

X you didn't like the remark to a Congressman, what do
you say when you think of its being made or implied to the
Supreme Court?

Do you recalI the charge made inst ng Georgc of
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, our t autocrat? It was made in the Declaration

of Independence and sets out one basic reason for the
American Revolution. Listen to the charge made: “He has
made judges dependent on his will alone for the tenure of
their offices!”

The Way to Invite Tyranny

Perhaps it seems to you that there is no danger in this
irregular method of changing the Constitution. Let us dis-
cuss it a moment. Qur government was established on an
utterly new theory of government; that all laws should be
passed by but one branch of government, only one; that they
should be prosecuted by an entirely separate set of men, only
one set; and that the validity of laws be determined by a
third branch wholly independent of the other twa. We have
always believed that no man can be wise or fair enough to
write the laws, to say what they mean, and to prosecute
offenders of those laws. For one man or one group of men
to have all those three powers is tyranny. Now please remem-
ber: You know that each of these debatable laws was called
a “must” law ; that is, Congress was directed by the President
to pass them. You know that they were prepared by the
President’s men under his instructions. Of course, the Execu-
tive prosecutes any violator under these laws. And, of course,
when the Supreme Court is dominated by men of his own
choosing, their views, known in advance, determine whether
these laws invade the liberties of the people.

Please tell me what more power has ever been lodged in
an autocrat, Is that what you want? It may be that you are
satished that the present Administration is sincere; but if you
are ready to surrender long-cherished rights, you ought,
npvarfhp]f-qq to consider the precedent Fciahhchpd What ie

done today can be done tomorrow. Perhaps, tomorrow, that
Executive with whom you are now satisfied will not be in
office (unless, perchance, the practice of only two terms is
also to be soon changed), and that you may not be then
satisfied with the new Executive. But power once obtained is
seldom surrendered. If one President can change the Con-
stitution, without consuiting the people, another can do it.
Does any of you believe that a later President will give over
any powers which you now permit a President to seize?
Shall we change utterly our theory of government? 1f this
legislation becomes valid, we shall have come to the end of
the road we have been traveling. We shall have said that
democracy has failed; that the division of powers into legis-
lative, execytive, and judicial departments is no longer desir-
able; that government can succeed only if powers are con-
centrated in one department or in one man. Thkat may be
what you wish, But there are many of us who doubt that you
wish it.

You will remember that growth of tyranmical power
follows no set fashion. In times past it has come through
control of the military, control of the navy, by foreign inva-
sion, by loss of the spirit of liberty, and in other innumerable
ways. It has also come by reason of inertia, an inexcusable
sin; and if it comes today, it will be by virtue of that sin.
If autocracy resuIts, what differencc the roarl travel]ed’
uom‘:éi‘ﬁ.i"auun Ol PGWEF Illl .lwiy! meanl, m 81] nges, ms-
aster to the common man—to you and to me. Why should
we believe the result will be otherwise now? Autocracy
today follows the old pattern throughout the world.

{(The above address was delivered by F. H. Stinchfield as an
individual and not in his orhc:al capacity.)
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ON D . ARDING THE DIC... IARY .

By Booth Tarkington

My father, at the age of ninety-one, told me he didn't
feel old enough to glory init! It is only to the young that the
old seem old. When we're ten. thirty seems pretty old, and
when we're twenty we look npon people who get married
after the age of forty as ludicrous and even rather scandalous.
To the President's young middle-age and equipment of
splendid vitality, which we hope will be the sanie forty years
from now, the age of sevenly seems superannuated. To the
painter, Titian, working hard at ninety-nine and then cut off
untimely by the Lubonic plagre. seventy didn't seem old at all.
To Titian, seventy seemed the age at which he'd just begun
really to know how to handle the tools of his trade.

Most of the disastrous mistakes recorded in history were
made by men in middle-age. younger middle-age and youth.
[ pause to mention merely as an infinitesimal item of the
prodigious list, Napoleon at Waterloo, \Wilkes Booth and
Pontius Pilate.

In the view of anvhody who doesn’t prf:T'er dust in his
eyes, there are very few living men who wouldn't necd to be
at least seventy to be qualified to sit on the bench of the
Supreme Court of the United States.

However, after listening attentively to orations by advo-
cates of the bill, and after reading reports 0T the many state-
ments and arguments in favor of it, I find that what remains
m my mind, as the boiled-down grist of what I have heard
and read, may be expressed more simply as follows: “These
judges are too old because we've got to get 'em out of the
way in order to change the Constitution without changing it.”

That is to say, the praponents of the bill do not only admit,
they urge and proclaim that the present judges must be
removed, or overwhelmed, because they stand in the way of
certain policies. We may understand the matter better if we

pause to inquire here: How' do the judges stand in the way

uf those policies ?

The first part of the answer to that question seems to rest
npon the fact that we, the people, are not_infallible. Political
vrators often tell us we are: but we know better. \We often
reverse our mwost passionate opinions. \We threw out the
Democratic party after Mr. Wilson. We threw out the Repub-
lican party after Mr. Hoover. We threw in Prohibition with
great enthusiasm; we threw it out uproariously! Even our
Presidents are not infallible; and we prove how thoroughly
we believe this by the way we geverse ourselves and rirn on

them, bringing to mind an old aphorism, “Republics are
ungrateful.”

The framers of the Constitution understood our fallibility.
They knew that they themselves, being human, needed to be

protected from their own impulses. They knew that we, and

o ac 15l d amnadd
our Presidents wo ee

lso, would need this same protection. That i

Constitution and its careful provision for
amendnients. The founders of the country knew that neither
one man nor men in the mass are to be trusted to think
rightly, or for the general best interest, in a Juwrry. Moreover,
as the Constitution is the charter of our liberty, and therefore
it is vital to us all that the words of the document should
never be misunderstood or misapplied, its framers provided
us with a dictiongry. In regard to the Constitution of the
United States, that's what the Supreme Court is. In essence

and reality it is a dictionary.

a
why we have a

The judges do not gotern the people; and, as for the
policies in the way of which the present judges are alleged to
stand as obstacles, the judges do not condemn those policies,
nor praise them, nor in any manner criticize them, Some of
the jndges and possibly, so far as we know, all of them may
approie of those policies; it is not their business to tell us
whether they do or not. Their business is solely with the
words and groups of words used in the Constitution of the
United States and its Amendments. They are simply the
highest authority we have on the meaning of those words
and groups of words. All the judges can tell us is what those
words mean and, by the Constitution itself, their majority
opinion, no matter by how large or small a majority, settles
the meaning of the word or groups of words in the Constitu-
tion. The judges do not say to all of us or to any one of us,
“You shall do this thing or that thing!” or “You shall not do

this thing or that thing!” They only say, “The word black

means black: the word white means white.”

Proponents of the bill declare that its real purpose is to
replace the present judges with men who will have the present
President’s good purposes so much at heart that, in order to
forward themy, they will say to us, the people, “The word
black means white; the word white means black.”

That is to say, we shall henceforth have no dictionary,
The words in our Constitution will henceforth mean whatever

-any President—good President or bad President, strong

President or weak President, intelligent President or stupid
President (and we have had all of these and shall again)—
the words of which our Constitution is composed will hence-
forth mean what any President wants them to mean.

President Roosevelt knows his own good intentions and
benevolent purpose; but we, the people—or at least many of
us—are permitted to doubt if he himself would care to take
this risk if he were one of us, a private citizen—-and if
Mr. Henry Ford, for instance, were President! We're pretty
confident, in fact, that if this were the case, Mr. Roosevelt
would prefer to keep the dictionary,
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onfusion in the Supreme Court
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Red Victory Seen in 3 Jurists’ Dissent
Treating Communists as Political Party

./ 'The confusion inside the

)\g}c:lpreme Court of the United
“Wtatl "E6EME to grow with
each k's decisions. This
time th

ommunist Party ¢in
boast of 18 great‘é!!"ﬂgtbry.

Three of the nine justices have
accepted the persistently ex-
pressed alibi of the Commu-
eists in this country that they
are *Tust
perty.” B

The Congress repeatedly has
proclaimed by law that the
Communist Party is not a
political party but a conspiracy

- which waits for the oppor-
‘tune moment to overthrow the
Government of the United
Btates.

The three Jjustices of the
Supreme Court who have ac-
cepted the argument of the
Communizts that they are
just a politica] party are
Chief Justice Warren, Justice
Dougles and Justice Black,

The opinion of the court In
the case held that an employer
in California was justified in
discharging an employe be-
cause of memberchip in the

Communist Party and that it.

was covered by the con-
tract between the unlon and
the employer. Justices Harlan,
Raed Rurion, Clark, Minion
and Frankfurter eoncurred in
the ruling of the court.
But Justice Douglae, writing
s dissenting opinion in behalf
of Chief Justice Warren, Jus-
tice Black and himself, said it
wasn't & matter of a local con-
tract and that the doctrine
expounded by the majority
"violates First Amendment
guarantees of citizens who are
workers in our industrial
plsnis.” Then Justice Dougias
writes: '
“I“URN Beller {liustrate my
— difficulty by a hypothetical
cast. A union enters into a
tln-blrnmmz agree-

—

another political
A Y

ment with an employer that
allows any employe who iz a
Republican to be discharged
for ‘just cause.’ Employers can,
of course, hire whom they
choose, arrgnging for an all-
Democratic labor force if they
desire,

“A union has no such lberty

ll‘s it operates with the sanc-

von of the State or the Fed-
eral government behind jt. It
is then the agency by which
governmental policy is ex-
pressed and may not make dis-
criminations that the govern-
ment may not make.

“But the courts may not be
implicated in such a discrimi-
natory scheme. Once the courts
put their imprimatur on such
& contract, government, epeak-
ing through the judicisl
branch, acts. And it is govern-
mental action that the Consti-
tution controls.

“Certainly neither a State
nor the Federal Government
could adopt a palitical test for
workers in defense plants or

other factories, It is elemen-

tary that freedom of political
thought 1s protected by the
Fourteenth Amendment
tgainst interference by the
Btates, and against Federal
regimentation by the First
Amendment.

“Government may not favor
one political group over an-
other. Government may not
disquallify one political group
from employment. And if the
courts Jend their support to
any such discriminstery prg-
gram, BShelley vs. Kraemer
teaches that the Government
has thrown its weight behind
an unconstitutiona! scheme to
discriminate against citizens

.by reason of their political

ideology. That cannbt be done
in America, unlese we forsake
our Bill of Rights. ..,

ol iy apigy,

(

i
4

“The court today allows be-
Haf, not conduct, to be regu-
lated.”

This means that Rgobert

tehins.of the Expd..for

ubli¢, who thinks the
Communist Party Is “just an-
other political party” and who
is spending Ford's miilions to
advocate - that doctrine iIn
America, has found staunch
support in the views of three
members of the Supreme

Court, -
Tt maane alen that 4thaeas
AV aivarld =m0 WA wlese

same justices reveal an incon-
sistency with thelir refusal last
week to review a case in which
two waorkers had appealed
against a court decislon com-
pelling them {o foin & union,
though it was against their
reiigious bheliefs ag protected
under the First Amendment of

.the Constitution.

Justice Douglds offered in
support of his view in the
Californla case just decided
that Chief Justice Hughes in
1937 had ruled that a State
couldn't punish Communists
for holding & public meeting.
But that was long before the
true meaning of the Commu-
nist conspiracy was exposed,
a5 it has been in the last
10 years, and safeguards writ-
ten into law by Congress.

Justice Douglas says a de=

fense plant may need to pro-

tect itself =gainst sabotage
but that the worker wasn't
gullty of any acts of sahotage.
This means that the doctrine
of prevention 18 being dis-
carded, and, if the argument
is fully nccepted, the Congress
and the States must wait till
bombs are thrown and. eom-
plicity of an individual is
actually proved before pre-
cautions can be taken against
the hiring of agents of the
Communist espfonage and sab-
otage apparstus. It's Jgll just
& “political ideology” Jus-
tices Warren, Doug| and

" Black.

{Reproducilon Rights Ressrvad)
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Congress is under heavy
pressure from “left wingers”
to kil all the legislation pro-
posed st this session that is

designed to overcome the ill
effects of various decisions of
the *8ypreme, Court  of the
United Btates. Some of these
: decisions weakened the proc-
3 esses by which eriminals can

be effectively prosecuted.
Some have been termed “pro-
Communist” decisions be-
cause they aid the members
of the Communist conspir-
acy in carrying out their
subversive plots,

Senator James Eastland of
Mississippi, cheirman of the
Benate Judiciary Commlittee,
has come up with the “scores”
of the tndividual justices of
the S8upreme Court on Com-
munist issues. He says three
justices of the high court
have consistently ruled in a

way that honafite tha MNam_
way Wit OCltaw wal Vi

munist side of the argument.
He declares that = Justice
Black, for example, has par-
ticipated in a total of 71 cases
before the Supreme Court in-
volving communism, and, as
Senator Eastland =ays, his
“batting average ls an even
1,000.” Senator Eastland re-
cently said to the Senate:

“Seventy-one times he
(Justice Hugo Black) voted
to sustain the position advo-
cated by the Communists,
and not one vote or one caze
did he decide to the con-
trary. .., . ’ -

“It is hard for me to be-
lieve that the Government,
or the Btates, the Departe

“ ment of Justice and the Fed-

N

i

aral Bureau of Investigation,
the congressional committees
and the district courts and
clreuit courts of appeal were
always wrong."” . .

Senator Eastland points
out that the “batting avers
age” of Justice Douglas was
almost the same as that of
Justice Black. The Benator

“Justice William Douglas

DL

Court and Commun

Eastland’s Charge of Pro-Communist
" Pattern in Rulings Is Reviewed

part;cipated in 69 cases. _I-Eis
batting average is slightly
lower than Black’s. Prg-
Communist votes—86; anti-
Communist—3. . .. o

“Pelix Frankfurter ig the
third member of the court
who has served continuously
throughout this period. He
participated in 72 cases and
his record shows pro-Commu-
‘nist votes—56; anti-Commu-
nist—16."

The Senate Judiciary Com-
mittee chairman has analyzed
the decisions of the Supreme
Court since 1819 on the sub-
ject of communism, and he
says that, in the 24 years be-
tween 1919 and 1942, the Su-
preme Court decided only 11
cases involving Communist or
‘subversive activities, and, of
these 11, “the first seven were
decided against the Commu-
nist positions and in favor of
the Government.” Since 1943,
however, he points out that
there have been 73 cases in-
volving communism or sub-
version, only 34 of which were
passed upon in the 10-year
period hetween 1843 and 1953,
In those, “A majority of the
court voted In favor of the
position edvocated by the
Communists in 15 ‘cases and
held contrary to what the
Communists wanted in 19
cases.” -

Senator Eastland
ues: o -

“Earl Warren took the oath
of office as Chief Justice in
October, 1853. In the four-
and-a-half years gince he
has been Chief Justice, the
court has consented to hear &
fantastic total of 39 cases in-
volving Communisiz or sub-
verglve activitles in one form
or another.” Thirty of these
decisions have sustained the
position advocated by ‘the
Communists and only nine
have been to the contrary.”

The Mississippi Benator
says he does “not argue that
& judge was always wrong in
each and every Individual

contin-

% g >
= §-3’¥ng°ﬁ ._,(gp 8 1958
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decision that mi
result favorable tq:
munist position.”
nizes that technicalities of
various kinds sometimes must
result in a particular ruling.
He adds:

"What concerr.. me and is
of vast concern to the Ameri-
can people Is the pattern that
has been developed and made
clear by these facts and fig-
ures. Also, since the great
number of cases considered
in the categories that I have
here discussed arise by virtue
of writs of certiorari where
the court affirmatively de-
cides what it shall consider
and what it shall not con-
sider, the startling increase in
the number of decisions that
Iavor the position of the
Communists ean be Jjusti-
fiably held to be most signin-
cant.

“Even more important
than the high proportion of
cases which have been de-
cided favorably to the Com-
munists' contention is the
fact that increasingly, under
Chief Justice Warren's re-
gime, the court has been ex-
panding its usurpation of the
legislative fleld and purport-~
ing to make new law of gen-
eral application which will
be favorable to the Com-
munist position, not only in
the individual cases decided,
but in innumerable other
cases.

“The ohe area where there
seems to be some predicta-
bility with respect to the
Warren court's actlon is
where ceses involve the in-
terests of the world Com-
munist conspiracy and its
arm in this ecountry, the
Communist Party, UB.A"

Thig is the first time that
any Senator has undertaken
to go back over the record
and meke a statistical analy=
sis of Bupreme Court deci-
sions in the category of com-
munism, Maybe someone now
will make such an analysis

-pf the votes of memgn of
Congress.

- e
——t—f
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As Their Next 0b|ed|ve

By Rob F. Hall

WASHINGTON,.—The biiter attack on Justice Hugo Black by Justice Roberi H. Jack
son in Nuernburg, Germany, last Monday is an ominous sign that reaction is “out to get”
the liberal majority on the U.S, Supreme Court, nccordmg to a prominent lawyer who

declined to permit use of his

“He considered the unprecedented

action of Jackson part of the reac-
- tionary drive against the New Deal
and everything which FDR sym-
Yolixred. This drive has been suc-
cessful fn destroying Big Three
Unity. It has also been successful
In wrecking price control, the de-
feat of goclal legislation and the
veterans' housing program. FEPC
hay been kilied and the anti-poll
tax bili pigeonholed.

“So far, however, the Bupreme
Court has been more of less beyond
their reach. As a result of appoint-
ments made by Roosevelt, the court

s become a force for progress

nd for the protection of the rights

labor and the minorities.

ECENT DECISIONS

“There has been a series of decl-
sions which ran counter (o the
wishes of Bouthern reaction and
big business interests.

“For example, there have been a

number of decisions upholding the |-

National Labor Relations Board in
litigation pressed by employers.
There have been several declslons
pratecting the righis of the Negro
people, such as the Texas white

_ primary case, which established the

right of Negroes to voite in pri-
" maries. A more tecent example
. was the declsion June 3 outlawing
, Jimecrow on busses In interstate
travel )

“Other declaions have defended
civil rights, such as the Bchneldera
man case, where the court ruled
sgainst an action to revoke the
citisenship of a Communist. An-
other is the Bridges case which was
fecided against the red-baiters.

“In the liberal majority respon-
dblc for these far-reaching decl-

., Hugo Black has played an
poﬂ.mt, sometimes a decisive
le. Usually, the minority included
kson, Prankfurter, Roberts ana

& & AUG 27 1946

- ——

name.

HBEUGO BLACK

Btone. Although Jackson was nam-
ed by Roosevell, ss Prankfurler
was, he has been Ydentifed with re-
actionary trends within the court™

The method which Jackson has
chosen to wage his fight was par-
ticularly shocking to a lawyer. “He
has appealed to a reactionary Con-
gress and, more than that, {o the
House and Senat julilary commit-
tees in which Bouthern Detnocrats
and Republicans constitute major-|
{ties. If he succeeds i his aims, he'
will be striking & blow at the inde-
pendence of the fudiclary, a

L4
damental principle of our go‘sVIDLXE
253 ;

ment.”

Asked to Ollbonte. the attorney
pointed out that Ben. Jim Eastland
(D-Miss), & member of the Benate
Judiciary Committee can hardly be
expected to examine the case on it
merils. Eastland will judge Black
on the basia of the Justice’s Bu-
preme Court decisions, which mt-
land opposes bitterly,

The issue which Jackson has
chosen for the fight is the fact that
Black sat a2 2 Jult.ieeln r!

LAF - R
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ases in which Crampton Harris
irmingham, his former law pa
er, appeared on behalf of 1
nions, These were the portal-tf-
portal cases Involving the Mine,
Mill and Smelter Workers and the
United Mine Workers against the
mine operators,

He pointed out that in 1843 Jack-
son had criticlzed Justice Frank

Murphy for narticination "in the

for participation
Schneldermsn case because Murphy
had previously had some connection
with the case at Attorney General.

On the other hand, this atiorney
sald, Jackson never protesied when
Justica Owen J, Roberils, a former
corporation Iawyer, participated in
cases involving his old clients and
big business friends.

Meanwhile 8en. Kenneth Wherry
(R-Neb) has been actively pressing
for hearings before ihe Senais
Judiclary Committee on the charges
cabled to it by Jackson, Chairman

at McCarran (D-Nevy) has bee
reluctant to agree, pointing o
hat Jackson’'s charges have not
‘nx to do with the confirmation of

ed M. Vinson as Chief Justice,
the real business before the com-
mittee,

Sen, Ea.stland, who hates Black’s
progressive 1deas, threatened *“to
have something to say in the Ben-
ate.” Sen. Clyde Hoey (D-NOC), slso
& member of the Committee, said,
“Naturally, I'd be disposed bo favor
Jackson over Black.” .

Ban gantt Tiveas (TL THL wlis o
ALl QWO LdRab \Lr-4lir, W00 Nas

recently gone over completely to
the camp of reactlon, suggested a
olution.” He would ask for ihe
signation of both Black and
ckson, which is like the old say-

ing—throwing the baby.ou-t wit,
the bath water.

There is widespread agreemen
even among friends of Jackso

that hile dicanrnintmant st nmod
L 1 BLAA Al idnl o St LS PR S ak LIYL

being named Chief Justice was the
immediate cause of his outburst.
But behind that plque is the deep
cleavage between reaction, which
Jackson represents, and the defense
of the ~onstitutional righis of the
people, for which Black stands. In
this struggle, the protection of t

independence and integrity of t

Judiciary present itself as a pr§-
gressive objective,

r‘ o - — T e -
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k o o el omeg
: so-called conservative —actuaRy mioving towatd re-
Move Towm'd Reﬂﬂlon . \”t'm—'glo:nm llsmn dominate the Court. Thewwarkr:f
§7HAT is behind the extraordinary outburst of Justwe n sevelt will bave been destroyed even as his

labor and forei li
Juckeson against Justice Black? reign policies have been destroyed by the

*f Tryman Administration, working ¢
" Clearly, far more than meets the eye in Jackson 8} of the Hoover Republicans. e ever closer to the line

lhtement The circumstance that one of the lawyers ap-; The present policies of the Government, in domastic
peanng before the Supreme Court was a law partner of ¥and foreign policies, require a Court wiling to approve
_ - _ Justice Black be- “hneasures that cannot but limit, curtail and finally destroy
1 fere 1927, does ldemocratic liberties in the United States,

! not explain it. Is the present move aimed at achieving such a Court
| Only the politi- Iready to approve the militarization of the tixl& and

! cal line-up in the repare it for world imperialist domination€ It would

' Court and the"seem that, this is exactly what is brewing behisd the
" changing pounau .peenes. This is how the country should understandithese.
4 line-up in the jominous nloves which mean something quite different

1 country offers & from what{they seem to. .
y clue,
‘ Justice Black
27 o % _ﬂl-—'- was appointed by O , . ; .
fRident Roosevelt as part of his plan to bring some (s e e T2 / .
breath of liberalism into the Court at a time when the ' ’

n effpating important social changes. 4/ o R A -
preme Court was viewed as the weapon with ) s U A A PR

N mat
;gl the labor-hating reactionaries would use to knife

e social reforms demanded by the country. Roosevelt 7 . ‘ J
T had to do with the Court what Lincoln and Jackson [ >
t=dbefore him had had to do—challenge its power %o nullify -
Athe national will. In vain did the big corporaldons and R B A

eir stooges cry out against “packing the Cour{.” It was .
all too clearly that what they wanted was to have a
Pourt pack h their own representatives, willing to
«—-—Eicuttle 1 ew_Deal reforms.

j'ropagandized Against Black

_ The same kind of propaganda was launched against C/

fdge Black at the time of his appointment. His subse- /)

wment opinions proved him to be a more consistent fol- b

\ swer of President Roosevelt’s New Deal views than the

- Pories were willing to tolerate.

The growing “crisis” in the Court was aggravated,

mé, by the fact that it was split down the middle ¢0 &

socalled liberal and conservative wmgs This came . l// / (V—?
! L -—

head in the decision giving the miners portal-to- Q‘
‘I pay. Judge Black’s decision won the case for the
g in a §5-4 vote.
~ Yydge Jackson, 2 man ambitious to be the Chief 8' AUG 20 1945
e, led the opposing view. Today, he Jeads the-xsssult

at Black, ——— s —

s
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” "Unpredictable wowrt

.- Fhe s

yIrbar . A |
V¥ Roqorame Coer of e Dnited

open
against a background of an amaxing
exhibition ln the previous term of
balrsplit reasoning, largescale dis-
regard of judicial precedents md‘

frequent sdjudication of fmportant
issues on s five-to-four division.
These trends eaussd concern within
a8 well as without the court. To

quote Justics Puc""";s, [

it WES Te-
grettable that in an era of doubt
and uncertainty ¥ * * this gourt.
should now itself become the breeder
of fresk doubt and eonfusion,™

It wes hoped that widespread
criticism might lead the jurists to
attempt to reach fewer decisions
resting on the tenuous, base of one
vote. The fact is, however, that with
one more decision day remaining
:"9 before the

of such decisions this term—one in

4 ~eight—has been greater than in any
} other term in the st two decades
g or longer. The climax was reached
this week when in one session, out of

4. & Btore of adjudications, five lhowed, ) ) -

T A e ———

.

tha wat'n

e

Summer recess,

A AW LaU

e

¢ & five-to-four split,

Of these five cases the most pub-
¢ lic interest is in the finding ordering
the release of the 2¢ former leaders
of the German-American Bund. The
bundists had been convicted  of
counseling members of the Bund to
"} evade the Selective Serviee Act, but
the majority opinion by Justice
Roberts held that “to eounsel merely

gg'_f‘nnl !s not made erlmilng! &y

ot made criminal by the
sct.” .In contrast the minority
opinion by Chief Justice Stone took
the stand that the defendants “by
‘counseling Bund ‘members to refuse |
to tary dutyr—sewnseled ' i
evasion of military service.” ’
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Taking .lll the five-to-four de-
cisions mo far rendered tixh lter:!:
one thing siands oul &s clerly 88
§t has in other terms—there is evi-
: @ent no definite slignmeat of the

' Jurists, although Justices Black,
l and Murvhy sanarall

v

L. maint
! bekound together. That holds

' rtaln classifications of oa
l:n O;or example, those mlntmg1 te
t.h'e Sherman Act, when these :h e
"will invariably be together on e
anti-trust side. In consequence
. this situstion the court, excepi
tt:ma few broad issues, i:'e‘;n:.ns
unpredictable as ever
unﬁe the congeries of New al

sppofptees. - ;
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e campaigned against Mayor
the anlv ennnaction was that
the only connection was that

I'"Mers,
Communist ? .
as a candidate against Mavor

ket ?

-onnection with Miss Poyntz.

with Carl Hacker, a former
Labor Defense?

‘ime I ever heard the name.

ther he was a member of the

ot know him and this is the
ned.

that William L. Patterson
+ gecretary, was a member of

ntive secretary, Miss Dameon,

sing up on the organization
.onal chairman did you deter-
efense was ever, at any time,
nternational Red Aid, with

International Labor Defense
before, my real information
fense came to me as the or-
these particular cases which

other information on that

v to elear up the record—-
»t me ask vou this question.
ua;rman you did make some
it

. You see, after T became
th the distinct understand-
-anization and still is a non-

tanding ?
else.
take the chairmanship?
‘rstood.
2d the governing board?

ving to have anything to do
- nonpolitical §

nd nonpolitical and its one
vil rights wherever they are

UN-AMERICAN PROPAGANDA ACTIVITIES 5969

Mr. Tuosmas. What led vou to make that request? There must

lLave hann cnmae waoann Tar 142
1aYe veell 50I0ie Tods0I1 10T 1vy .

Mr. MarcanTonio. It is natural, Congressman, in ha\'in{; read any
charges against the International Labor Defense Council that may
ha\'e%)een made, it was only natural, may 1 say to my colleague,

Mr. Tuomas. I am not referring to today, but as of the time you
made the statement.

Mr. Marcantonto. Correct.

The Caareman. Something must have led you to make such a state.
ment.

Mr, MagranTtonio. The reason 1 made the statement was simply be-
cause we defend the right of a Communist to be a Commumist; we

. IR T E .

Y I P P

defend PErsons time anda uiime again, Chm'gt'u with being C(‘)ii‘:miimms,
but I never lost an opportunity to assert and to reassert that the
organization was non-Communist,

r. Tuomas, Had you made any investigation as to whether it was
Commuuist or not?

Mr. Marcaxtoxio. My investigation is right there; I am the pres-
ident; I run the organization,

The Crarman. You run the whole organization?

Mr. MarcantoNto. In accordance with the rules and bylaws and
in accordance with the constitution of the order. In other words,
I rvunh the organization in the same sense that Mr, Green runs the
A, F. of L. and the President runs the United States, In accordance
with the constitution and bylaws and regulations of the organization,

Mr. Tromas. Who formulates the policies of the organization; the
governing body?

M. Marcantonto. Let me say this about the policies: There are
very few policies formulated, because, if we are convinced of a per-
son being framed, it is simply a question of getting in touch with a
good lawyer to defend him.

My, Taomas. You just assume he has been framed up and go
ahead and employ a lawyer?

Mr. Marcantonto. I said if we were convinced,

Mr. THomas. If you were convinced?

Mr. MarcanTonio. If we were convinced; yes.

Mr, Tromas, Did you defend this fellow Strecker?

Mr. MarcaNTONIO. Strecker—the International Labor Defense de-
fended Strecker,

Mr. Taomas, Strecker was a Communist ?

Mr. MarcanTtonio. Certainly; and the Sugreme é;g;;n agreed with
the position taken by the International I ense; and if it is
wrong. the_Supreme. Court is wrong; if we were un-American, the
Supreme Court is un-American.

My, Tuomas, Of course, personally, T think it was the

e 4 L of o
decision the Supreme Court ever made,

The Craikman. Well, rentlemen, let us not try to settle that here.

Mr. Marcantonto. Well, if you think Chief Justice Hughes is in
error, it is a question of which one you are to accept, Mr. Chairman.

Mr. WHartLey. Mr. Chairman, there seems to be considerable ques-
tion, in the mind of both Miss Damon, the executive secretary, and
Congressman Marcantonio with reference to the subject of whether
or not the International Labor Defense was ever affiliated with the
International Red Aid. I think perhaps a few quotations from the

T T T T T e
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‘m a pare of the labor strugele,

= not interested in the defense
regardless of their race, creed,

wocratic rights arve deprived:

husinessman 1f his democratic
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My, Marcanroxio. We had this in mind, we had this concrete situ-
ation, in other words, of getting into airplane factories, and Nazis
hanging around various places involving the national defense; in
other words, where their activities were of an espionage character.

The CratrarinN. Would that_be true of Communists?

Mr. Marcantoxio, If the Communists were involved in espionage.

The Crnammax, Why did you not say

Mr. Marcantonto. If a Communist were involved in espionage, we
would not defend him. We are not defending spies,

The Cuairmax. Then why did not you say in the resolution
“Communists” along with “Nuzis"?

Mr. Marcaxtoxio. I have been trying to explain that. That ques-
tion came up before the national board and came up in connection
with a specific proposition of a Nazi activity, and we said that Nazi
activity involved espionage and would not come within the purview
of our activities. The I. 1. D. will not undertake the defense
of any Nazi, Fascist, or any other, under those circumstances. In
other words, it will not defend them or any other persons or organ-
izations whose aims and activities are antilabor and antidemocratic.

The Cratraax, It looks to me Jike that means what it says.

My, Marcaxtoxto. Exactly.

The CralrMaN. Anybody whose aims are antidemocratic or anti-
labor, regardless of what they engage in, you won't defend them?

Myr. Marcaxtoxio. We won’t defend them if their activities are

The Cuarrmax. All we have is what you say in the resolution.

Mr. Marcantoxio. Many times we have lost these cases where we
just huve words and have the S_)%]]:ﬁ%lg Court interpret them. I am
telling vou just what happened. ‘e will not—I will say once
again—we will not defend anybody involved in an antidemocratic
activity., By that I mean anything which is unlawful. And why do
we mention Nazis? Because the Nazi constitution and the Fascist
constitution came up, and we passed a resolution on that. But I go
further: if a Communist is involved in an_espionage activity, tﬁe
International Labor Defense will not defend him. We will not de-
fend anvbedy.

Mr. Srarxes. What about sabotage?

Mur, Marcanrtoxio. Sabotage includes espionage. It would include
sabotage, certainly,

Mr. Starxes. What about men who are guilty of murder?

Mr. Marcantoxio. If a man is accused of murder, we will not
defend murder cases.

Mr. Starxes. T said puilty of murder.

Mr. MarcanTtoNio. Where are civil rights involved theref

Mr. Starses. What about men who are guilty of arson and the
destruction of property!?

M Mivravmroawin Wa ana nnt
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no civi rights involved there. The answer is “No”; unless the man is
framed and we are convinced that they charge the man with arson
simply because he happens to be a labor leader. In other words, like
the Mooney case.

Mr. Starnes, I said guilty of arson.

Mr. MarcanTonio. Just & moment; I want to get down to cases.
I say where a man is charged with murder, and we are convinced he
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is innocent of that murder, we are convinced he is charged with
murder because of his labor activities, certainly we would defend him.

M. StarNEs. Now, who is the supreme court of the I. L. D.?

l Mr. MarcaxtoNio. We have ne supreme court. We have a presi-
dent,

Mr. SrarNes. Well, who is the man, or group of men, or women,
in the organization that lays down the yardstick and decides whether
it is undemocratic or antilabor?

Mr. MagrcaNtonIo. If it is the usual run of case, it is usually de-
cided by myself; if there is a real policy question involved, it ‘comes
up before the governing board. We have had no such case sinee I
have been president,

Mr. Sragrwes. Is it not & fact in the I. T. D.—well, I cannot ask
that question, because you have confined it to your knowledge since
1937, but I wanted to ask if it was not a fact that the I, L. D. had
volunteered its services and stepped into cases and sought to inter-
fere with the processes of the courts of this country, and if they had
not attempteé) to influence, to browbeat, and intimidate the civil
authorities of this country?

Mr. MarcantoNio. My answer is “No.”

Mr. Starnes. Never!? .

Mr. Marcantonio. Never; as far as T know; and, furthermore, as
T said before, we came into the De Jonge case, and th 2
agreed with us, and the Strecher case

Mr. StarNes. Was De Jonge a member on yvour board of directors?

Mr. MarcanTtornio. I think hé is. We came into the De Jonge
case—-

Mr. Starxgs. Is not the fact of the business this: That the reason
the denouncini of communism has never been embodied in the resolu-
tions adopted by the L. L. D., the fact that a resolution to that effect
has the same chance as the proverbial snowball in the lower regions
of ever heing congidered and passed by the I L. D.?

Mr. Marcaxtonto. As I say to you gentlemen, give us a case of
one person deprived of democratic rights by the Communists, and I
will give you my guaranty, if he comes to us, he will be defended.

Mr. Srarxes. And, Mr. Marcantonio, since you have been a mem-
ber, you have undertaken to defend the religious and political liber-
ties of persons in the Soviet Union?

Mr. Magrcarrtonto. In the Soviet Union, in Alabama, or anywhere
else. We have only bhad one case, and that was an American
citizen

Mr. Starnes. I want to say I subscribe wholeheartedly to the doe-
trine of freedom of speech and freedom of the press, and that inciudes
Communists, Fascists, Nazis, or whoever he is, if he is an American
citizen; but I have an absolute aversion to some person who comes
to this country as an agent of a foreign government and becomes a
naturalized citizen in order to wrap himself in the Constitution

UN-AMERICAN PROPAGANDA ACTIVITIES

end the Bill of Rights, to seek the destruction of this Government.
And that is the reason I, and many other Americans, look with sus-
picion on these various organizations.

Mr. MarcaNtunio. And the gentleman’s views on aliens and my
views on aliens are not in accord.

The Cuamman. Let us not get into that discussion.
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not familiar as an attorney with the ease.  On October 10 1 appeared
i court on s behalf, and on that day Judge Colling Binited him to the
State of New York. He said that heé could not &o bevond the jurisdic-
tion of the court unless he wanted to forfeit the $50,000 bail.

There are varions fundamental questions of constitutional law that
T think thix committee should be interested in, and that T want to
test in the courts of New York. I was to appear in court on two
mations this morning. I was to appear on a motion this morning in
the Supreme Court-but I thought that it was my duty to come here
before the committee. We have a lot of work to do. The district
attorney of New York County has a large staff of stenographers and
assistants who have been devoting practically all their time exclu-
stvely ta the preparation of this case.  Since this committee is a com-
mittee on un-American activities, which, according to the booklet,
or your documents, I understand is seeking to protect Awerican tradi-
tions and the American Constitution, I ask this committee—and
some of you are lawyers—to appreciaie the importance of our situa-
tion.  We have to go to trial on an indictnient containing 12 counts,
all of them serions. The district attorney has seized all of the docu-
nmients which would help us in our preparation of the case. They
have taken evervthing. including all of hix books. and we must do
what we can in this short time,

The New York constitution contains a provision which holds the
home sacred. the person sacred, and property sacred at all times: yet
they seized ull of these documents from Mr. Kulm's office.  There is
a new constitutional provision that was enacted in New York, at the
laxt election, and I want to test that provision,

Mr. Thomas, T do not think that this has anything to do with
our proceeding here this morning.

Mr. SanpaTizo. Every hour that is being spent down here, 1 an
hour in which we are prevented from preparing this mun's case for
trial, and I hope that this committee, many of yvouw being lawyers,
will appreciate that.

The Cratrvax. Well. you have made your point.

Mr. Saspatine. I ask that Mr. Kuhn be excused until November,
when the trial is over,

The Cramrmax. The angwer to that is that this committee will
probably not be in session after the trial of the case, o1 we will prob-
uhly not he in session here. We have many witnesses on the west
voust that we want to hear, and we feel that it is necessary to hear
Mr. Kuhn now.  With reference to preparation for the trial, we will be
through here very shortly, and I do not think you will be prejudiced
in that respect.  You are already here, and in a short time we will be
through, and yon can go back. With rveference to the trial in New
York, T understand that the matters he will be questioned about here
do not involve any criminal charges pending against him in New

York: so he will not be prejudiced on that account.

Mr. Sanpativo, It is not that matter that we are worried about.
I have to prepare two motions today, and an hour here is an hour
that we could use fruitfully in New York in the preparation of our
s,

The Cramrmax, The committee has considered the request, aml we
will proceed.

DI — g0y a) 10-—10
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Mr. Kunw. T can answer vour question,

Mr. Star~es. All right.

Mr. KvuN, Do you have t- be a Catholic to go into the Knights:
of Columbus?

Mr. Starnes. T do not know, T am neither a Knights of Columbus
nor a Catholie,

Mr. Kvnx., All right, that answers the question.

Mr. Srirnes. Now, then, T want to know if this witness, who says
that he is the head of a political organization in this country, can
say whether it is true that Eis organization excludes from membership

Negroes and Jows?

Mr. Kuvax. We never exclude them——

Mr. Srarnes. Do you exclude the.ud

Mr. KuaN. We do not take them in.

Mr. Starnes. You refuse to take them int

Mr. Kunx~. Right. o )

Mr. Starxes, Therefore, if the political philosophy of the bund
became the dominant philosophy of the United States of America,
Jews an;l Negroes would not have any right of representation in this
country ?

the Jypreme Court of the United States with respect to a colored
citizen of the Southern States who tried to become a member of the
Democratic Party. where he was excluded, and appealed his case,
the Supreme Court upheld the exclusion. The Democrats have already
done that.

~ Mr. Starnes. May 1 say that one of the members of that race is a
Democratic Member of the House,

Mr. Starnes. I am merely tr¥ing to establish what the purpose of
this organization is; T am trying to ascertain the true purpose of
thiz Urqan;v,nfion, and I am tr\'inq tn accartaln f}n-nnn-h the ]eader

|9 8 1n) it v A AoLUL L,y i ugg

Mr, KeraaN. I was just referring to the fact that that principle ’
has already been upheld by the S_‘l_ugu.m.e_CQngT B
L]
i

of the organization, whether he says they have a right to become
a political element in this country, organize a political party to
exclude others.

The Cuamrman. All right ; let us proceed.

Mr. StarnEs. That is all for the time being.

The Caatrman. Mr. Voorhis, you had some questions.

Mr. Vooruis. This paper which counsel objected to contains notices
to which I would like to call attention: It has two notices signed
by Fritz Kuhn 1n it, and it was photostated by the Library of Con-
pgress, and that is the paper in which reference is made to taking over
the leadership of the Germans in America appears.

Now I would like to ask you this question, Mr, Kuhn. Suppose the
bund succeeded in organizing an effective political party, such as you
had in mind here, what would be your answer to this question; would
you, in connection with its work, use the same tactics that were used
m other nationg—-— & o

Mr. Kun~ (interposing). Mr. Chairman, I think——

Mr. Vooruis (continuing). By other German organizations?

Mr. Kouuwn. That question is very unfair.

Mr. Voorrrs. Well, you can answer it “Yes” or “No."”

WA
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Federal Burran of Investigation

Mnited States Bepartment of Justice
MW YORK, N. Y. . . -, .,
April 17, 1939.
EJW:FB . )
32=00

. - %Qr
— Director, Lo

Federal Buresu of Investigation, —
Q\ New York, N. Y.

d‘ Re: COURT PROCEDURE, IN PEOPLE VS J§ MacLEVY.

INTROLUCTION O FINGERPRINTS IN
O HABITUAL CRIMINAL CASE,

!
1
-\:’Lﬁr;l__.. RN

RECUILED COPY JILED Lﬂé‘z -7

o

Dear Sir:

There is enclosed herewith as of possible-
terest to the Bureau, a elipping taken fram the
New York ®Sun" of March 28, 1939, dealing with a new

procedure of evidence adopted in the New York case of
* PEOPLE VS. MacLkVY,

It is pointed out that in this case finger—
prints fram states other than New York were introduced
. 8 evidence in a novel fashion for the purpose of prov—
ing previous felony convictions in order to establish
basis for a habitual criminal charge ageinst the defen~
dant, ’

: \ haN Very truly yours,

Inspector.
m cl 0-1 ’

. et ';qn.
1;9‘0ka S

( RECORPED & INDEXED
{ J o

S I

@
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' JOHN EDGAR HC R
DIRECTOR

Q

Fedreral Bureau of Investigation

United States Brpariment of Justice
LU
m::Un, B. €.

March 6, 1943

AP ' V( "
' } cC-28 Mr. Tol
M.

Mr.

MEMORARDUM FOR THE DIRECTCR

Re: AIMISSIBILITY OF CONFESSIONS FROM Mr. Quinn
SUBJECTS IN CUSTODY PRIOR T0 COMMT Tele. Roo

Mr, Neasc

H ' Miss Beahm

I thought you would want to see Judge Holtzoff's Miss Gand,

opinions as to the procedures to be followed by the Buresu
as 8 result of the McNabb and Anderson decisions in Supreme
Court last Mondsy without delay, and they are accordingly attached.

He called Mr. Mumford to his office to band it to him and
el the time offered to be of any further assistance possible, such as
helping revise the walver of custody form if you desired to follow
his suggestion as contained in the letter portion of his memorandum.
Your deep apprecisation for his expeditious study of this matter was,
of course, conveyed to him. -~

_ The waiver of custody form is being studied along the lines
Judge Holtzoff suggested and appropriste recommendations will be made

K to you in the immediate future concerning it and advice will be
N\ furnished the field. .
< \ Respect L
H .
) L/
A - “D. M, Ladd
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DEPARTMENT OF JUSTICE
WASHINGTON, D.C.
Mareh 5, 1943.
MEMOPANDUM FOR BOORABLE J. EDGAR HOOVER

DIRECTOR, FED-RAL BURnAU OF InVeSTIGaATION

Re: McNabb v, United States, and

Anderson v. United States.

In accordance with Mr. Mumford's reguest, I hzve
closely examiﬁed the decisjons handed down by th; Supreme

Court on March 1, 1943, in the cases of Benjamin McNabb

and others v. United Ststes, and M. C. fnderson and others v.

United States.

In each case the opinion was written by Mr. Justice
Frankfurter, while Mr. Justice Reed dissented. Mr. Jusfice
Rutledge took no part in the dec?sion of eilther case, while
Mr. Justice Jackson took no pert in the decision of the
Anderson case. Consequently, 1-;he decision ;.n the McNabdb
case was by a vote of 7 to 1, and in the Anders??g%ﬁi? by a

KEUORDED — - _—
£2-7352) 0 - X

Each case involved the admissibjlity & confessions.

vote of 6 to 1.

In the McNabb case the defendants had be&h cdbddcled |8

murder 1n the second degree in the Unite¢d-States ﬁistriet -

ictim of

———

Court for the Eastern Distriot of Tennegsee, tis
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the murder being an Agent of the Alcohol Tax Unit of the
Treasury Department. The case was investigated by the
Alcohol Tax Unit.

In the Anderson case the defendants were convicted
of a

.
onspiracy to dama

P
Velley Authority, the specific offense being the dynamiting
of power lines of the Tennessee Valley Authority. In the
Anderson case the defendants were arrested by the local
sheriff and made a confession to Agents of the Federal

Bureau of Inveétigation while they were in the custody of

the 10051 sheriff and before they were arrested by the Agents
and made Federal prisoners.

In each case one of the principal items of evidence
was the confession of the defendants. . In each instance the
Supreme Court held that #ie confession was inadmissible and
reversed the convietion. In each of the two cases the court
called attention to the statutes which reguire a prisoner

after his arrest to be brought before a committing magistrate

{U. 5. Code, Title 5, Section 300 (a); Title 18, Secticn 595).

prisoner must be brought before & committing magistrate

within & reasonable time after arrest. The word "imuediately"
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used in the first of the above mentioned statutes is not
to be arplied in its literal sense, but is to be construed
as meaning within a reasonable time or without unnecessary

delay. This is a point that the court does not consider

or discuss but assumes that under the circumstances of the
cases before it, unreasonable delay in bringing the prisoners
before a United States Commissioner in fact existed.

S It appears that in the McNabb case the prisoners

4 ( were detained by the Alcohol Tax Agents, first in a detention
- s room in the Federal building in Chatttanoogza, and then in

the local Jail,atleast two days before they were brought before

a cormiagsioner
L= P L 8

L ]
cormission They were a sted at 3:00

1TAalAanl ~Am
- Ty L] urreu LWVen Wil

Thursday morning and were in cugtody gll of that day and

all day Friday. It doces not appear when they were taken be-
fore a commissioner, but apparently thelr appearance before
the commissioner did na take place before Saturday morning
at the earliest.

In the Anderson case the defendants were arrested
by the sheriff on April 24, end were confined by him in the
local Y.M.C.A. for about six days before they were taken
before a United States Commissioner.

In its opinion in the McNabb case, the court emphasized

the fact at two different points in the opinion that the
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defendants were kept in the detention room for about
fourteen hours where there was nothing they could sit
or lie down on except the floor. The court also emphasized
the fact that the defendants were men of little education
and had never been far away from home.

In the Anderson case, the Court called attention
to the fact that the prisoners were unlewfuily held, sare
for days, and subjected to long questioning in the hostile
atrosphere of a small corpany-dominated mining town.

Y¥hile on first reeding the cases seem to hold that
a confession is not admissible in evidence, 1f obtained
from a defendant efter his arrest and before he 1s brought
before a committing magistrate, and if the interval between
his arrest and his appearance before the magistrate is longer

than it shoulé have been under the circumstances, a nore

able doubt on this conclusion. It can hardly be said that
the Court in a clear cut fashion goes as far as that because
it calls attention to the fact in the McdNabb case that the
defendants were not properly treated by the officers, in
that they were held for fourteen hours in a room in which
they could neither sit down or lie down except on the floor;

and in the Anderson caese the Court called attention to the
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fact that the defendants were confined and questioned in
a8 hostile atmosphere. There must have been some purpose
in the court's calling ettention to these circumstances.
If they were absolutely irrelevant to its decision the
Court either would not have brought them out, or else
would heve indicated that they were not pertinent to the
result.

The decisions may be construed, therefore, as
holding thet if a defendant is held too long before being
brought before a commissioner under harsh and hostile
circumstances.%agrsubjected to whet may be considered as
ill-treatment, then & confession obteined duriung such an
interval will be inadmicsible in evidence, even without
proof of actual duress. It seens to me that it is impossible
to determine actually what the court decided in these cases, -
whether it 1ﬁtended to enunciaste the general brosd proposition
suggested above, or whether its decision is the more narrow
one as just indicated. The opinions are somewhet ambiguous
on that polint. '

It does not seem to me that as a practical matter
the Federal Bureau of Investigation is called upon to change
its practice on the basis of these decisions. My understand-
ing is that the Bureau alweys brings its prisoners before a
commissioner within a reassonable time, unless the prisoner

in writing waives such appearance.
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If a defendant is arrested on a Saturdey afternoon

or Saturday evening, obviously it is sufficient caipliance

with the regquirement to bring him before & cormissioner on

Monday morning. If & person is arrested on the afterncon

or evening of any other day of

the week, it would be suffi-

cient to bring him before a commissioner on the morning

b

Toll
morning, he would have a right

mlssioner the same day, unless

some point thet is far distant

owing his arrest. If a person is arrested early in the

to be brought before a com-

the arrest teakes place at

from the nearest magistrate

or for scme other reason no megistrate is availeble that day.

An additionel questicn propounded to me by Mr. Mumford

was whether a priSOnér could waive the right to be brought

before a commissioner and wvhether under such circumstances

a confessicn mede by him would

e admissible in evidence.

In my opinion this question should be answered in the affirms-

tive. Every constitutional and legal right may be waived

by the person t

whom &1

‘h rizht igs aceonrded. For eyamnle
— - Ly rs - A T o ale W

i T A4 W Ak MW WL MW - kAl s g 3

the Supreme Court has held that a defendant in a eriminel

case may walve the right of counsel; thet he may waive the

right to & trial by jury; that he may waive the privilege

egainst self-incrimination; that he may waive the privilege

against an unreasonable search and seizure, etec. It would



it gt ! 0.3

f
(s

7.

seem pecessarily to follow that by the same token a de-
fendant under srrest may waive his legal right to be
taken promptly before a committing maeglstrate. Consequently,
the practice of the Bureau of accepting written waivers from
defendante in cases where such eourse appears desirable
of his right to be taken promptly before a United States
commissioner, is entirely legal, ethical, and proper and is
not inconsistent with anything stated by.the Supreme Court
in the McNabb and Anderson ceses. In my opinion there is
no reason why the use of such walvers should not be continued
whenever the Bureau desires to use them and the defendant is
desirous of signing one.

I suggest, however, that the form of the waiver be
revised and enlarged so as to provide in effect not only
that the defendant submits to detenﬁion and is willing to
remain in the custody of the Bureau, but also that he has been
expressly informed of his riéht to be taken promptly before a
United States commissioner and that he expressly and with
knowledge of such right, waives it. There is, of course, a
danger that some may olaim that the defendant mey have been
over-awed into signing such a waiver. I suggest, therefore,
that for the Bureau's proteoction, whenever it is feasible, the
waiver should be witnessed by some person other than a Bureau

agent.
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E] Manifestly, this will not always be practicable, but in

any case in whieh it ean be done without detriment to the

case involved, 1t may prove helpful. It occurs to me, for

' " example, that a physicien who is used by the Bureau in such

i

‘ cases, wight well act and sign as a witness to the walver,
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March 10, 1943

Re: Arrest, Letention and Interrogation
of Persons in Cases Handled by the
Pederal Bureau of Investigation

The purpose of this memorendum is to aet forth the riles, regulations
and practices of the Federsl Bureau of Investigation in the arrest, detention

and interrogation of persas 1nvo1nd in erizinal 1nnutigat.iom.
ARRESY

1. iii.‘n\k'umnu outitinc‘nn;

Special Agents of the Federal Bureau of Inwatigation are expowersd
by Section 3004, Title 5, United States Code, to serve warrants of arrest
issued under the authority of the United States, Sections 2A and 28 of the
Official %anual of Instructions of the Federsl Bureau of Investigation, in
the possession of all Special Agents, quote the above mentioned statute and
provide by way of policy that in ordinsry ceses the warrants of arrest are
actually served by the United States larshal after the subject has been located
by FBI Agents. 1In soue situations where a represeatative of the United
States Yarsial is not readily avallable Special Agents of the FBI sctually
arrest the subjects under the power granted in the above mentioned statute.

In oilier instances loml police authorities place the persons for whou warrants
of arrest in FBI cases have been issued in State custody until e United States

Marshal is available,

)

4
ad et
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2, Without warrants
R,

Special Agents of the Federal Bureau of Investigation are mnpalerod
by Section 3004, Title 5, United States Code, to make arrests without warrants
for Federal felonien in ocames where the dgent has reasonable ground to believe
the person arrested is guilty and where there 43 a likelihood of his escaping

hafara 2 warrant ecan h- ohtained,
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The policy and pnctiee of the FBI in seturing the eustody of persons
against whom no warrant has been issued when the requirements of Section 3004,
Title 5, United States Code, are met dezand that where local authorities are
requested to make the actual apprehension Federal prosscution must have been
previously authorised by the United States Attorney. If a Special Agent is
to make the actual apprehension himself he pust obtain prior authority from
Bureau headguarters unless an emergency situation exists requiring instan-

tnmasnm ankian
W A o e W AL

1"; !“
o

The above require.ents are set fort' in Section 4C of the fficisl
asual of instfructions.

Lurind DESILOYED
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QUESTIDCING OF BoRS S

When it 18 desired to question & person in & case at a Federal Bureau
of Investi ation Field Office, that person is invited to the Field Uffice.
This questioning is based on his woluntary presence. ¥Where he i3 %o be question-
ed more than a reasonable length of time he is requeasted to sign a written
consent to remain in the field office or the place of questioning. Since this
is a purely voluntary arrangezent on the part of the person questioned and the
clrcunatances vary in almost every situstion, the form of consent waries,
In all instances, however, the form of consent includes a statement that it
is voluntarily given without threats, promises or duress of any kind. If
the person being questioned voluntarily agrees to remain in a Bureau Field Office
while outside investigation is being conducted as & result of information
obtained from him, tbere is no general 1limitation of the length of time he may
agree to remain,

PRochRz FOILOWED HERE PRISONLR
S UNDER ARRECT I'mra CUSTDY

A, -

1. Universal Tule

The rrisoneér ie slways immcdiately taken before the resrest United
States (omnissioner for arraignment. Imredlately, according to Departmental
interpretation transaltted to this Bureau, means the sarliest practicable time
when a United States Comnissioner is avajilable, Yor example, if a priscner
is arrested after the nearest office of the United States Commissioner is closed
for the day or the weekend, immediately is taken to mean duri.ng the mormning
of the next business day.

2, Exception

The only exception to taking & prisdner before a United States
Comnissioner imrediately, which is allowed by the rules of the FBI, is when
8 waiver of his right to immediate arraignment has been woluntarily given in
writing. The rules of the FBI require prior approval from headquarters in
Washington before a Speclial Agent may invoke this exceptlion.

There l!"; tﬁo situations when such a waiver may be obtained.’ One
is where the prisoner is to be removed to another judicial distriect. The other
is where the prisoner waives imaediate arraignuent in the dibtriet of prose-
cutlion,

{2) Approved “aiver Forms for Reroval

There are twy wailver {oras officially issued by the FBI headquarters
jor use in the field when it is desired to defer the arraignment of a prisoner
subject to removal. These tw» forms have been approvkd by the Tepartment
and will be briefly discussed and attached hereto &s exhibits,.

-2 -



(1) waiver of Rezoval Form No. Fi~44

This form covers tle situation where the United States Marshal is
to effect the physical removal of the prisoner and after execution it is given
to the United States Commissioner to use in lieu of a removal hearing.
In it the prisoner is informed of the charge against hiam and he voluntarily
waives a hearing before any court, Judge, Comnissioner or Magistrate in connec-

tion with weroval and asress to he mamaved to thae distmi st 2f wrnsasutinn with.. 1t

=LEil e YA THATYE WY WY AW YW FU BRI BMAU VLAWY WA MNIWVUTWUVALUL Wil

further objection. The prisaner states he signed this raiur without fear
and without any favor or promise of mrd. o .

@BH NO. ]}_ Wsiver of Removal !br.n No. FD-i4.

(2) ?"'ﬁnr of Eemoval Form No, FD-8

Thie form covers the situation thern muqu Agents desire to physically
rezove the prisoner and 1% is retained by the FBI. In this forz the prisoner
states he has been inforned he has the right not to be removed frou the dudicial
district in which he is taken into custody without first being arraigned
and he walves that right. He freely conseats and agrees to be removed by '
representatives of the Depart.mmt of Justice in their diseret.ion to any judicial
distriet of the United States, eithsr for the purpose of questioning or for the
purpose of beln; held to answer any criminal charge. The prisoner states he
executes the waiver without any pressure, compulsion or coercion of any kind
having been used.

EXUIBIT NJ. 2 - Waiver of Removal Form No. FD-8,

{(b) Taiver Form for Nelayed Arreignment
in the District of Prosecution

The walver form executed in situations where the prisoner is taken
into custody in the district of prosecution has in the past i{ncluded a statement
that the prisoner has been advised of his right to be taken before a
Comnissioner but walves thut right and consents to remain in the continuous
custody of the FBI #iile tutside {rvestigation is being econducted. The prisoner
states this walver is given wluntarily and not becauss of any threat, proaise or
duress of any kind and that such consent to delayed arraignment is not to be

construed as an aduission of guilt.. This forz contains the date and tine
signed, It has been zenerally witnessed by two witnesses. ‘

There 1s attached a copy of a typical waiver of arraignment fom
referred to above which gontains the limitation of seventy-two hours, no longer
than which tl.e prisoner will be held without nrmigmnent. It is recognised that

Py - ) Ny P - — P Ny R N i p——
sore¢ limit should be plased in a walver of this kind and asventy-two hours has

been arrived at as & reasonable length of tine with "epartoental approval.
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As previocusly stated the arraigmment of & prisoner 4in the sustody of
the IDT 1s not delayed bevondi the statutory requirement exoept iR wwususl casce
where prior Bureau headquarters' approval has been obta‘ned,, It is gencrally
used {n dtuations where the subject tal:en into custody 4s the first of a group
of subjecis from whox valuable informution is obitained leading Vo establishing
the identity, wheresbouts, and couplicity of others in the same crime, The
putlicity sattendant on the arralgnent of such & pereson would silitate stroxgly
againet the early successful termination of the investigation in quostion,

HILTT WD - i AL 4 "

JUITCTAL THTERUIO TATION OF LFGALYTY O7 WATVLRS

in Bureau oases aro illegel, Goarches have beon made of the authoritics without
revealing any decided case whioch interprets any of the waivers used,

Tith regard So the quesiion of whethor a perwod oan waive Consii-
tutional rights affordod him, tho cascs hold that he oan, The muiver, of course,
must be voluntary and of extrume i{mportance s the propooition that the person
must know the right he bas in order to legally wmeive 1it,

There follow a few aitations on the goneral question that Constituticnal
ﬂchtﬂ Ay be ﬂm;«.w

The care o Balston v, Cox, 123 Fed, (2nd) 196, Fifth Circuit Court of

RAovrnoalts 1629 ME N oL fanwtt nmnet dantad) halde M E Ponabtd bbbl annt ol - hbdo aa
PP TRLE ) LTS SRS Vela ITV LUEE PLULELA WEILWL) MRS  Ad VAR WA W VALNMEL LARS WS B

be mived, a8 1z well settled, they are alec subject to the legal principles of
Eato:pel, There are oited in this case the following threo fSupreme Court cares,

The cuse of Johnaon vs, 2erbat, 304 U, 430, holds that acocused has the
rigbi 0 mive the assistance of counsel,

The cane of Patton v, 0,2, 201, U,8, 276, holde that the aocused may wo!
the right ol trial by jury even though the Sixth Amendment to the Constitution
guarantess the right of trial by dury.

The caee of Mangum v, Frank, 237 U8, 109, holds that the scoused may
wive his right to be brought before the jury when & verdiot ie rendered in a
oriminal case, . ;

he oane of U.3, v, Benft, 272 Fed, 134, a distriot ocourt case, holds
that & waliver of preliminary axsmination before a Unitod Btsites Comilssioner by
an acoused with full knoxlodge and appreciation of his right t have a prelirinary
bearing, will not be set aside YWy the ocurt and a hearing ordered,

Corpus juris, at Voluwe 16, Bection 565 (9) states e prolininery examin
ation i¢ & personal rijht or privileje and fcoused may weive 1t,....81thou h onsecs
sre not wanting in which the pructice of pemitting 8 waiver has boen di scontinuec
and even considersd altogether imnroper.®
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.%ith regard to the legality of & prisoner waiving his rizht to an
immediate arraignment belore a committing magistrate, the case of Bishop v. lucy,
et al, Court of Civil Appsals of Texas (1839), 50 Southwestern Reporter 1029,
holds that a prisoner may waive his statutory right to be promptly taken before
& magisirate after his arrest by consent to confinement pending an investigation
by police authorities. In this case, & ¢ity marshal, after having been called
to the scene of a burglary, arrested a suspect within two blocks who answered
the general description of the burglar., This was at 4:00 A.M. He was placed in
the local jail. BPefore 9300 A.M. the same moming, Februsry 12, 1898, the oity
marshal gave the defendant the option ¢f being immediately carried before a
mazistrete or of remaining in the city prison until an investigation could be
made by the city marshal and police officers to determine whether they would
file a charge of burglary against the defendani. The defendant expressed his
preference to rexain and not to be arraigned, :

The case of Cannon v. American Indemnity Company, Court of Civil
Appeals of Texas, 1934, Southwestern Reporter, Second Series 815, which was
a sult for false irprisomment, held that a prisoner could waive his right te
an early trial and e¢ited the Bishop v, Lucy case supra lnd several other Texas
decisions.

i By mesorandun dated March 5, 1943, Mr. Alexander Holtsoff 1nterpmt.ed
theﬁﬂecinion- of the United Stat,ea\Suprpme Lourt in the cases of Benjamin

. McNabd &nd others w. Un{tea Stateé, and ¥. C.\Anderson and others v. Uni¥ed

States, © el - T

¥r. Folteol'f stated the court in each case called attention to the
statutes which require a priscner after his arreat to be brought bafore a
comitting magistrate. (Section 300A, Title 5, United States Code). Mr,
Holtsoff stated that as a practical matter the IFBI is not called upon to change
its practices on the basis of these decisions, F¥Fis understanding, which is
correct, is that the FBI always brinze 4its prisoners before a Commissioner
within a reasonsble time unless the prisoner in writing waives such appearance.

¥r. Holtsoff stated he believes the prisoner can legally waive his
right to be brought before a Commiesioner immediately and a confession taken
in the interim to be adnissible. A Fe states every Constitutional and legsl
right may be waived by the pTson to whom such 8 right is sccorded and mentions
that & defendant in & criminal case may waive the right of counsel, the right
to a trial by jury and other rights., He says it would necessarily follow that
by the sane token a defendant under arrest may waive his legal right to be
taken promptly before & committing mazistrate. Consequently, the prastice
of the FBI of scoepting written walvers froo defendants, in cases where such
course appears desirable, of his right to be taken promptly-before a Commissioner
is entirely legal, ethiocal and proper and is not inconsistent with anything stated
by the Supreme Court in the M¥clfabb and Anderson cases. In Mr., Holtsoffts
opinion there is no reason why the use of such waivers should not be continued
1f the defendant is desirous of sigzning one,

Ur, Poltsoff suggested that the waiver provide in addition to other
things that the risoner be expressly informed of his right to be taken
before & United States Commissioner and thet he expressly ani with kmowledge
of such right, walves it,

-5 -



1. ALl ‘Fisoers

The Purwau has long recognised the possilnlity of Zulse alle stions
of duress or lx.yoper conduct by dte apants when interrogatitng prisoners in ita
ouriody, It has dewelopod and enforesd mewirvis rules to ssnuw the sourts and
Jurics Yt gl statarents or confeasdons sade by prisaners or subjests to 1ts
Lgente were ohwinod rurcly yoluntsridy without sy rron'ses a Wireats whatevsr,
It has lony bean & sirdct rie wat any igent who obiaine & confession by the

e of cdurcen or ¥:ind dagres tactics wetover Aall be sunsarily discixsed with
prejuitce, .

fome of the rules ef the Bitrwen repp=itng W' rotir are that the
prisoner stall be provs i)l exaninsd 8 phyeiolen 10 detrrmlne Yat he %0 in
grod hexlth and to reat any minos L3 that he shill be mede ganrfor-table;
shat be stiall tw ofierwd sosds 8t Yeart Yuen tUises daily vith focc of Kie
@ cios, iniere erwed ¥ th inuirien as to wxiher e darires food Between menir;
Vil ke #1a1) be su g iied with wbeooe 1 regoentedy YR weter W)l be of-
fervd the primmer A8 uubtly; XAt Uie 50 13%-8 6f & reet room arv aveil:tle
werever car redy st e An ar-wd 1S he dontres o rest during e day; et
e 4 afiorded U o ortudyy for s le wleep at nrzhty wat et any tise be
states he S Yred and wanw to osuns umm guestiche ba is permitisd %o
Feot, Te detalle: niva covering o deventien ¢f privohier® are set oud in
‘eodtion 50 of the olifclal FEL Maswml of Imstractionn, Fredmuticns are alese
ol to arpure SRS the priscoer will sci be able to infllet infwrr eof e

ey . m— ‘L Lo sl @ sems sevedun: mablomiia wf &b oo be aooiioio Bos s e dowad

wUN LLOTGLE BF VDU OWilRlE R W WAl F SORRR AN GonRlidh.

e Fiold OfLoow of the 1 are provided w .. detensiom roonr $o
shfeguard W quniodr of kiw prisoners, Therk detention roass sre sqguinped
wih ocolortalle bede shic arpropriste Xeen anet bIav-ets, Ow detailed rules
m«nq the cetantian Yook Incilities are st out in fectlon 2¢° of tie afiteaad

. vanusl ef Instructions,

2  Femnle Vrimoners
Shes & fmde prisoncr is in qintody 4¢ 4 reqiired that 5 matron be
fn attendanos &t 81l Wmee and Cie rudes ragarding the natron®s dutiss are set
cut 4n detril in fettion T of the olficial ¥ Mumikl of Imetsuotione, I e
matron 88 oy Lewifately svail:-ble & exgwtant fornile Buresy ew:lo:~e S¢ &8
atterianoe at all tirems wmitil er arrival,

3. Valstermnoe of lag

&Y WAIRAERE Wl oW

cuntacy af the 310 how mi\'ad tw*w wr trestint 4t L2 et Lhr
rincwe ab. cwtisded 1o, be waintsined for esch prisoner reoordirg &1 of the
eveste cocurtng Juring hin fetentien, Tiie 1o resords such thinge as W

-bew

In order to miidt: ¥ am: m e misrl, stalas $hot om ;‘-!'2.9-'“"!' *n the
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tine t.¢ priscner is firat taken into susiody, tize he i exa-ined by &
ptysicisan, o tUxo he 48 offered food, th.énnhn.tn offered re:t, the time

he in sllowsd acoess to the yest rom, and the Wae his dustody is surrendersd
and o whom, AS & satter of fact 4¢ envers prectioaliy every thing whidh
harrers witle & prisoner Ls An owtody, The detailed mules reparding e
kesping of the Ang are set forth An Seotion & of the offiaisdl il Menal of
Instroctions,

ez‘.:.lu olfficdul fi.I Hamm) of Inxtruations prr.mkhn that

aheatYubalw Tha ¢ wume | TR T Y] ‘- 4 el o ol nar [ “-
WA AW T

FALELLES w8 AlTRU AN VUil ._l “l“l""‘ pruu-ru Al A 9w

custody ;’xee;t wooRk prior authorisation Irom Mu headcuerters in tadington,
LI i

Tta FUI bas alweys Ansirted that $te Agents sarefully akide by nore
than the sinisun legpRl nmimuu against durees whan &nterrogeating subjocis
or prisonore, OGpedal Agsnte are assiduourly fnstructed im sheir originel
traiming wiad Seactin r are consistently reitereted, that every; sfiort surt
be made to avald oy Sustirfiable cl:im by any dn.hmdsm. that fsoroper, 1.
legal or unethicsl tactics have been used %0 sbtein & ecnfession, rection -
2 {6) of the of:iicial FrI Hamial of Adar and lwgulations provides dimiess)

with prejuwiios for any mw wio engages 4n such practioss, and this seotion
is st ot verbatim

Ixroser condust or e loyess of the Buresy by the exsrcise
of brutality, phraieal violenas of sy kinl, duress, er in-
tinidxtion t-m-rd subjeotn of irvestigstions or any prirsons
sanocted. sherwwd th other tian the sxercise ef ruck loros sa
mny be neoessary to properly dafend ths person of Paromsu
re;resentatives from violenos, will be punished by she diew
aireal with prejuwilios of the us;loyu ity of much sanduot,
hepignations will not be socepted,*

f,

Thare has been p 8; proved fs in the nrvoess of being dis-
writuted 0 s} nm:m;nttn oy een, & ‘unlun ealling attention 0 the re-
cent decisions of Lhwe Unied Flited FPuprwis Cowrt in he cass miitled “ioiabd
et al v, the Inited Etaten” anl the ouse antitled "ito:mll Cliftem hndervon
ot xl vr, the INited Dtntes.* Tis Bulletin redtorutes the sbeolute neoensity
of etrict ococylianoe Wit previous instructions requiring fpoolal agenta to
maumx; tare all persons arrerted by Uem becre a onmsitilng officer,

TANIADY Kil. 4 = Buresu B
| Bk fl




CUNIND £ATD OF BTISC

In the Distriat Court of the

e, Unised Fiates

Yor the Tiatrict of

o B Yt Y et e e

I, the uncersigned, charged with viclating Bec, ____, Tite _ _ ’
UoTeCohey G0 hereby ﬁhi hesring before any eourt, juige, eondssioner or
epagistrote in this district and &ll other proceedings for removel therefrom,
and a;rees that Vthc Judge of this dlstrict may forthwith femie, and the marshal

tXecute, & wrrant for-my removel therwfros to the Tistrict of

tc answer thore ey procesdiys begun dn, or processes tusulng frow, the
Tlatrict Court of the United Ctates of e said distriat against me,

1 muke this wiver voluntarily and mot through feer or becuuss of any
favor or promive of rewind,

Signed at . ,» 394,

Yitness ’




I

™

|

{(Date)

) PO — , having been first fully informed by
, Bpecial Agent of the Federal Bureau of Investigation
of the Departament of Justice, that I have the right not to be removed froam
the Judicial District in shich I was taken into custody without deing first
arraigned before a duly suthorised judicial officer or magistrate and sxcept

by virtue of & warrent of resoval 1ssued for that purpose, do hersdy waive
my right to be arreigned before s duly autlorised judiclal officer or
magistrate and my right not to be removed from the sald judicisl district
axcept by virtue of a warrant of reroval issued for that purpose, and do
hereby freely co-sent and agree that 1 may be forthwith removed by repre-
sentutives of the Department of Justice in their discretion to any judieial
district of the United States, either for the purpose of questioning or
for the purpose of being held to answer any criminal charge.

I ax executing this waiver anc consent of my own free will, and
without any pressure, ngr:.pulsion or coercion o any kind whatsocever.

e foregolng docurent wis resd to ne before 1 signed it, and I
fully uncersiand its meanin; anu purport.

LY

PLTLIT Yo, 2 - aiver of rcaoval forw lMo. FD-8.




l

I, , having been fully edvised of my right to be

taken before & Commissioner, Judge or sther committing magistrate immediately
for arraignment, do hereby consent to walve that right and to resain in the
ocontinuous custody of the Special Agents of the Federal Bureau of Investi-
gation, U. S5, Departzent of Justice, while information furnished or to be
furnished by me reglrdi;g any alleged violation of the laws of the United
States is being verified but in no event longer than 72 hours frou the time
noted hereon. I give this consent of my own free will and sccord, not
because oI 8y tireat~ur prowise msde tu ne, anc sicl consent on my part
18 not to be construed ws an adaission oz guilt in any manner whatsoever.
This paper has been read to me and the rights referred to have been
explained to me. I affix my signature below to evidence ny agreenment as

set forth above.

WITHESS:

Special Agent, FBI
Us Se Dept. of Justice

B IT . 3 = Typlcal .aiver of Arraignient Fom.




B AU BULLTTIN RO,
nrst ferise 1943

subnttted; ‘
T ARICSIECLYTY OF STATESINT: T2r:R BLF XY, COMKIDONT

Becnuse of the extrenc inportance to the Buresu'e ‘rvestlgative
operationa, rour attontion ie called to the opinion of the fuprame Court
on Vsrch 1, 1043, in the oase entitlod ®iolilD et &)l wo, BT NI WD ETLTNS,*

In th's ense, the Court ruled that ennfessions which had heen takem
fron defancontr hels in ountody & perdod of 48 hours without havirg Leen
delivered before & oox®iitting officer were, therefore, inadaisAblic in evidence,
In euyort of thin declsion, the Court olted the ex-owering statutes ~hich

=it the functions of joderal officere W mike arrests and thersaftsr $-wodizstely
taking the priscner bofore the oomitting magistrste. Yt was tndicated that a
statenent toren fron the defendant curing the parlod when the arresting offiosrs
were exogeding their guthority by holding them without legel ooexitosnt waz ime
FrOrer,

e abova Onse was oited a8 authori ty in the case entitled " ITCIMLL
CITIUR AR L0 ot @l wa, U VE!TGD 2770, " Gecided the seme day in which
Ve dafendants were bold in eustody elx deys by state suthorities, but, during
that period, were guestiancd by federsl offiocers, resulting in the execution
of siatopents sghined fmtsress, - -

In reachin: its dealsion, the Court specifloally overruled the
Covermannt's contention that the statewants should be aduiscible Deocuse they
wmre voluntary, ° ' .

In view of thase decisione, I ounnot dmp'ess upon you too stro gly
the pecensity for sirict cory:lionce with the roquirenonts of the 8ot of June
18, 19X, suthorising Agents of this Muresu to mnke arreste that "perscoe
srrezted shell be fapedintely tolen before a ocomnitting offioer,”

LY

Very truly yours,

John Fdgar lioover

YEOOIT Iy & - Puresu Bulletin to all Investigative BExlovees reitoreting
Jarecy ol oy reppsving piediate grruicnont,
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EDGAR HOOVER . .
pirzcron C ) O CC-287 Mr. Tolson

* “Mr. E. A. Tamm__

Investigation Mr. Clegg

Federal Bureau }
Mr, Glavin

of
Hnited States Department of Justice Mr. Ladd

HWashington, B, ¢. Mr. Nichols
Mr. Rosen

March 16 1943 Mr. Tracy

Mr. Carson

Mr, Colfey

' Mr. Hendon e

— Mr. Eramer -4
MEMORANDUM FOR MR, /. Mr. McGuire______ s

il

1]

|

Mr. Hatbo
Mr. Quion Tamm__

RE: ﬁaowmmcz' HELD IN OFFICE OF Tele. Room :
HENRY SWEINHAUT REGARDING THE Mr. Nesse o
McNABB AND ANDERSON XDECISIQNS . Miss Besbm oo
BY THEASUPREWE COURT T Miss Geandy

[T A

L

I attended a conference in Henry\Swéinhaut 's w*
Officc today relative to the effect of theflicNabd and¥4Anderson

decisiona on Federal criminal procedure, JIn addition’ to Sweinhaut
and myself, there were presenth Louis B. Schwartg,
George Dession, and Irvin Goldstein. he last three mentioned men
are from the C‘riminal Dtutsion. The following matters were discussed,

1. 0SSIB E'G SLATI CN p(/

This idea was brought up by Schwartz, dut it was pointed out
that It would be almost impossible o design legislatian t0 cover all
the poasthilities of arrest, detention and arrecignment by the FBI or

i T Y Y VW

. any other Federal invesﬂgativc agency, and also that the Constitutional
{\4 difficulties would be tremendous.

s 2. IEHE CREATION OF SOME AGENCY IN THE

PE T EYATITY n A 23 =Tor Ay Vel a

. DEPARTMENT PASS UPCON FACH CASE b@

< Dession made this suggestion. mwaa agatnst it aon
 the ground that it would throw too much en on the Depart-
ment. It was also pointed out that the administrative detatl invol cd
would be trememdous due to the volume of arrests, and it was the
general concensus of opinion that such a plan would not be workable.
_ The suggestion was then made that United States Attorneys or their
Assistants atiend the quesiioning of suspects and prisoners. I pointed

cut that this would be physically impossidle in view of the fact that

nany times tndt vidugls are queationed at places where no United States
Attorney is available. :

e / /:‘/( 7/'.‘,4‘114!4! {f*/

ii“

3. NSTRU ONS TO UNITED STAT.'E.‘.S' ATTORNEYS

Schwartz stated that the Attorney GenLéo'i ?cmd 7 der
that instructions must go out promptly t all anitedl.S'tatu

swiras éfo{neya relativa to the futu%#déﬂn ;17,)' Mﬂﬁf"i"@ﬁ Thdre

A o im0

T T ———— s -
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Yemorandum for Ur. Rosen -2 -

was o great deal of discussion on this point, particularly as to
what instructions could be issued, It was generaly agreed that it
would be impossible io aitempt to deéjfine when G confession should
be used and when not, and that the only safe procedure for the time
being would be for the Department to issue instructions in very

general terms cautioning United States Attorneys to eramine confessions

with great care before attempting to use them in evidence. Sweinhaut
stated that he would get in touch with Ur. Tamm when the first draft

“of this circular was ready. )

e T

d. INSTRUCTIONS TO FBI

Sweinhaut asked specifically what our problems were in
connection with these decisions. I pointed out that as to arraign-
ments we have been following the dictates of the Statute and taking
individuals in custody before the committing officer immediately--
and also following the Department’s interpretation that the word
immediately means as soon as i8 practical, depending upon the avail-
adbility of a committing officer. JSweinhaut was of the opinion that
the right of arraignment was merely o persconal privilege which could
be waived by the accugsed., He did not think that these decisions went
go far as to hold that arrcignment is a duty on the part of the law
enforcement officer which cannot be waived by a subjfect.

Sweinhaw® inquired as to the percentage of cases in which
we secure confessions. I told him that in the great majority of our
cases we secure voluntary statements which are of value not only to
SJurnish leads in the case, but also gs evidence in court, For thig
reason and also due to the problem presented relative to questioning
sugspects and asubjecis prior to arraignment, I told Sweinhaut that the
Bureau is desirous of securing an eariy expression of the views of
the Department as to the effect of these decisions on our procedure,
At his.request I also pointed out generally the content _of the memo-~

randum we gent the Attorney General, and he again requested that he be

Jurnished with a copy of the sames— If you agree, I will have a copy
prepared for him, : - .

yooa

Sweinhout said that he would have to give the matiter con-
siderable more thought before attempting to issue any instructions

for the Bureau's ocssistance, ond indicaoted that in the measntime the

Bureau will have to carry on with the already established procedures.
He also indicated that it would probably be necessary to have addi-
tional conferences on this subject in the future,

Respectfully,

A
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qc;ﬁn EoGAk HOOVER C () CC-287 Mr. Tolson

- Wr, B. A. Tamm__
Mr. Clegg
Mr. Glavia

Hnited Btates Bepartment of Justice Mr. Ladd

s Mr. Nichola___
Mashington, B. €. Mr. Rosen

March 16, 1543 Mr. Tracy

Mr. Carson

Federal Bureau of lnuntigutinn'

o

4 Call 10:30 AM
Typed 12:00 X

Mr. Colley________
Mr. Hendon_______
. Eramer
. MeGuire______
. Harbo

. Quinn Tamm__

Mr. Henry Schweinhaut of the Department called Miss Candy
to inquire 1/ the Bureau would not want to have &
representative present at a meeting ito be held at
2:30 FX today im his office for the purpose of discussing
the violent impact on crimincl low enforcement the decisions
in the McNadd and Anderson caees.

In reply to my inguiry, Mr. Schweinhaut said he is working
independently of Oscar Cox's people and those of the Solicitor
General'’s office, that, as he sees it, the prodblem is one for
his office to think about. I remarked that the Attorney General
told the other two offices to go into the matier, and that we
sent to the Attorney General a four or five page memorandum
of our views. Mr. Schweinhaut said he would l1ike to have a
copy of this memorandum for his people. He added he does not
knov what will emerge from this matter, but he feels he cannot
sit idly by aond have the business of his office transacted
by someone else. .

I advised Nr. Schweinhaut that somedody from the Burecu
would come to the meeting in his office this afterncen at R

2:30 AM.
Tery{truly y urﬁ

-y « Tyt
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b intervene In the case

B’y on the death sentence.

.lm: VARACLITA
r TAMASKHITA, 6-2 VOTE

gﬁ:r::ﬂamw Feb. 4 (UP).—
reme Court today refused| goning some 00,000 atrocities by his
to-i.yummmotumme o .

p ta a2 & war

HIGH COURT OKs ssmmcs

n UNTr

Yamashitsa was convicted of con-

troops during the conguest of the
Fhilippines.

unnedt.nnmemd-rw The court, in a & 10 2 epinion,
of Malays” recelved a legal trial|written by Chief Justice Harian F.

from the U, B, lunurycommh-stoneendorudt.hetheorythatthé
sion which sentanced him at Manila

MM?.MMQ""MMPW

aws of war make a military com-

"n- -MM\--
E LR i

‘P
PoaET

committed by his troops. Jusﬂou

1 Gen. Douglss  MacArthur, &8 Prank Murphy, former U. 8. Higa
1 commander, will have the Commissioner to the Philippines,

and yl.\ey B. Rutledge dissented.
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January 85, 1930

MDIORARTUM FOR MR, TAIM

Attached hereto is a esopy of that portion of
the Oongressional aooor:ytod Janusry £4, 1935, shat
partoing to the Frederi (war Risk Insurance).
It will be noted Ahat they/iegislation hes now passed
both Houses of Qongress by unsnimous voto.

You will recall this s the 04 t Nr.
Beardalse advised the Diviaion that the eme Court
of the Unided States was withholding ite qpillon ia
order that legialation might dbe put shro Oonsrou
to keep on the docket a number of War Risk Insurance
cases which otherwise would be dimmiassed beoauss of

e lack of a legal disagresemsnt whioch ia provided for
in the ¥World war Veterana' Act.

Ay Shis legislation, the Division will be
oalled upon %0 investigate additional War Risk In-
surance cases. The ultimate mmber may run $o
eonaiderable, inasmuch as eases alrealy untmﬂ

Bare = VYoals ol oo VYemel AL e A | WY TR P

S0 @& AB0K O & ALl Gidagresmsiny, By U8 TaILid0
within ainety daya from the passage of this ast, and
if she legislation had not besn passed, at least
ssversl thousand suita would have been dismissed
without prejudice, as being premasursly brought
becauss a0 valid disagremment had been entered. 1If
this had resulted, it fa believed fully £ifsy per-
esnt of them would not have besn refiled.

_l.e;pget!u._l.l.vi _
| 7& _-/.... 7?
Y b ~f{ o R. K. 3ﬂ.ph. " Sﬁ 1525 !
! t /.7 o ] -~
/V vr %
Fr\&-m P '
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RXCERPT FROM THE OUNORESSIONAL RECORD
DATED JANUARY 24, 1935, PERTAINING TOC
THE FREDERICK OASE (WAR RISK INSURANCE)

"MR. HARRISON. Mr. President, I desire to bring to the attention
of the Benate a Joint resolution reported unanimously yeszterday

by the Finance Committee and which is now on the salendar. The
joint resolution passed the Eouse unanimously. It is with reference
to clarifying the definition of disagreemsnt in asestion 19, World
wWar Veterans' Act, 1924, as smended. It affects a great number

of service man ip the presentation of their aleima. It would
permit the elaims toc go to trial, and the matiers involved to de
elearsd up. 4 ease went to the Supreme Court and the Veterana'
Administration and the Solieitor General of the Department ef
Justice thought the matter so important thet an arrangsment waas
made in the Supreme Court for the postponement of the cass until
legislation could be enasted by Congress clarifying the partisular
point involved, ‘

"MR. JOHNSON. Mr. President, e¢an the Senator state in just a few
sentences the difficulty which hes mrisen end which is sought to
be sorrected by the joint resolution?

"MR, HARRIS(N. Before I ask -unmnous consent for the immediate
consideration of the joint resoclution, I will meke a drief state-
mant as to its purposes.

Buit on a gontrect of war-risk fnsurance may bs filed under the
aot of July 3, 1930, only after a disagreement exists detween the
olaimant and the Veterana' Administration. The Administrator

of Veterans' Affairs, in conformity with an opinion of the Acting
Attorney General of September 14, 1931, delegated sutharity to
finally deny ¢laims 80 as to oreate ths required disagreement %o
what is called the 'Insurance Olaims Council of the Veterans'
Administration.' When that souncil denied a olaim the eleimsnt
was notified of the dsnial and definitely told that that was
sufficient Aissgresnent on which 40 file suit. Hundreds of sases
went t0 suit and judgment on this xind of denial and whers the
Judgments were against the Govermment thess judgmnts have besn
paid. There are now pending in the courts about 8,000 suits on
war-risk insurance and about 90 percent have this same kind of
deniml,.



In a case which arcss in the distriot court in Arkansas the question
of the sufficisncy of this kind of a disagreement was raised and
the oourt held that there was no disagreement. Appeal $0 the
Circuit Gourt of Appeals of the Righth Circuit was taken and that
sourt eertified the question %0 the Suprems Jourt of the United
Btates. That came, John H. Frederick against the United States,
is now pending in the Buprems Court. Motion to defsr decision wes
Tiled by the Government with the promiase t0 the Buprems Oourt
that legislation would be sought t0 enact into law the prectice
and procedure followsd by tha Veterans' Afminiatraticn. This
resolution will make good the promises which were mads to these
veteruns and on which the wveterans acted. Jn sddision, it will
pPermit reinstatement of similer cases which were dimmissed and

in whioch the Judgments of disgmissal have decowwe final., There

are about 100 such seses. FPurther, since it settles by law the
practice followed by the Veterane' Administration, it will

permit the Veterans' Administration to proceed in its adjudi-
cation of approximately 20,000 cases in which insurance is

baing claimed.

While the joint resolution will protesct the sases in sours and
will permit men to acoept as final the denisl of their Slaims
by the Insurance Claims Counoil of the Vetsrans' Administration,
which is delegated suthority to 30 act by the Administratar, it
will in no way deprive the veteran of the right of appeal $o the
Administrator 1r bs does not sare to socept the sudordinate

ol ol ma B
WEliEl WS llﬂli'

In other words, 4his {s a measure which ths Veterans' Afminis-
tration favors in order to rexove the ambiguity now existing.

I% will hslp 8 great number of World War veterans and ex-service
Ball . Y
_ mR, JOENSON. As I understand the Senator, the whole desigh of the
uuuro is $0 eliminate a technicality which has wrought in-

mmam o smedoecsoeem o e

JH- CUs Al VYSIBLN SEABENT
"JR. BARRIBON., The Senator is absolutely right.
"MR. JOHNSCHe 1 have no objection.

"MR. HARRISON. 1 ask ununimous oconsent for the immsdiate oon-
sidsration of the joint resolution.

[, WY "y g

1
"Mhars being no obje



in section 19, World War Veterans' Act, 1924, as amonded, which had
been reported without amendmant from the Committee on Finance, and
which was read as follows:

Resolved, etc., That a deniel of a claim for insursnce by
the Administrator of Veterans' Affairs or any employee or
agency of the Vetsrans' Administretion heretafore or here-
after designated tharefor by the Administrator shell
constitute a disagreement for the purposes of section 19
of the World War Veterans' Aot, 1524, ss amended (U. 8. C.,
Bupp. VII, title 38, mec, 445), This resolution is made
effoctive as of July 8, 1930, and shall apply to all
suits now pending eagainst ths United States under the
provisions of section 19 of the World War Vetersas' Act,
1924, as amended, and any suit which has been dismisaed
solely on the ground that a desnial as described in this
resclution did not constitute e disagreeament as defined
by section 19 may be reinstated within 3 months from the
date of enactment of this resolution.

"MR. McNARY. Mr. President, may I ask the Senator from Mississippi
if the committes was unanimous in its report?

"MR. HARRISON. 1t wes unanimous. Purthermore, the joint resolution
was passed unsnimously by the House of Representativesn,

"MR. RORINSON. I underatood the Bem tor to say the msasure is
recommended by the Veterans' Administration?

"MR. HARRISON. Yes; and astion ought to ba taken spaedily because
of the large number of cases shioh are being hald up.

THE PRESIDING QFFICKR. The joint resolution is open to smendment.
If there be no amendments, the Queation is on the third resding
of the joint resolution. :

“The joint resolution was ordered %0 a third reading, read the third
tims, and passed."
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ATTORNEYS AT LAW %

8011502 TELEPHONE BLDG.
SAINT LOUIS

<N ,) . ;1'.
Hon. J. B. Keenan, - i TR TP IR AN
Ass't. Atty. Genersl, t Auﬁy‘xJ&?SG%%bs 3
Washington, Duc - - | 1\‘,“\_ “f “l,?~ /{o T!‘Ct_
U TORNEY G2 e
Dear sir: ! :

e a qeme ey

—— T h— —

I have felt a keen interest in the efforts that are being
made to suppress the c¢rliminal of the interstate type, and I am en-
closing copy of a letter written to Professor Moley, Assistppnt Sec.
retary of State, which gives the results of my study of theExtrad:
tion Clause of the Constitution as the bésis of a national agency
‘wlith power to apprehend and deliver upi?ﬁgijJVGs from justice, witl

incidental power to arrest Federal offenders and share with local
authorities the jork of crime detection.

The letter contains my suggestions at length and I shall
not repeat them. Because of your connection with the work and my
interest in 4t, I am sending the copy to you. I do not assume the
attitude of kmowing 1t all,and do not speak with authority on the
subject, but wanted to bring the proposals before you for your

consideration. If there 1s anything I could do to aid, I should be
Pleased to have the opportunity of service.

Very truly yours,

bw—
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MEACRANDUM OF AUIHORITIES UPON EXTRADITICN,
nes v Tobin, 240 U,8,127, 60 L.ed.5623
In the a ove case a person was oextradited from one State to

other, and after his release in the latter State, a demand for his
trodition to the famer State was mede, to answer to ancthor charge : -

sroins He contested the requisition demard upon the ground that he - ff;
3 not leave the first State voluntarily, and therefore did not flee ;Q
un Justice; but the Cowrt held him to e a fugitive from justice ,and ‘

congrezsicnal powers. I quote from page 584, 60i1.6d:

.5641 "For the purpose of the solution of the ing under this
heading, we treat the following proponitianﬂaa beyond guesticn:

(a)That prior to the adoption of the Cemstifltion, fugitives ;.
from justice were surrendered 'betn n the Sta conformably te
what were deemed to be the co pr-i.nc:l. of comity.(Ken-
tucky v.Dennison,24 Bow.66, ], 102,\ L.ed.?l’? » 7273 2 Hoore,

Extradition end Interstate tion, 820,0t 263)e |
(b) That it was intendsd b aion of the Constitution .k
By authorit

to fully embrace, or rather

tn r‘nn'| widh i-\-n -n‘hinni'_ Parmmuvivanta 18
L WY i W B uu.l W .‘& "' ‘U-l““ ¥ e ¥ (el ok B e Nl -Uu'uvv

10 1.ed.106T; mntuclq,*nﬁm\ison,\ praj "Taylor v iaintar

16 wall 566,21 L. Bo73 Applgyard- szachusetta, 203 Ug 222,
51 L..d.lﬁl, 27 a ct .Bop.lZ v Ame.Cas 1073,

¢} That the Agt

1793 (now Re¢vised Statutee ,sec.5278,Comp, %
tat.1913, see,10 ed for the purpme of cmtroll- E )r

jered him extradited, The case iz important beca\;% of ite discussion

ing the subjeet in far as was deemed wise to do so,and
that its pmv‘h%onl : ded to be dominant, and, so far :
aa they Gpsratad,. con mm and axnluniva of Statn suThorEiv. L

»€ 3 Kentucky v, — !
.106' 16 Ia.od.'7283 Ix&hﬂn VoJ\l.ﬁ-“’m?
8 Sup.Ct.Rep,1204; lLascelles v,Georgis, L
49. 13 Sup.Ct.Rep.687, !

5651 (Contimhiing 38re thus bdrought te the remeining heading which , -
is;: Secon fldfioygh the order for rendition was not in cone- | IR
rlict,eithor ox;r ossly or Dy necessary implication,with any of j !
the provisiona of the Ccmltitutlon or statute, waa 1t neverthe« o \
less vold under the clrcumstances beceuse it deslt with a sub- o :

Ject with which it was beyond the power of the State mto deal, !

and which was therafore brought,as the result af the adoption —
of the statute ,within exclusive Federal control,althcugh no

provision dealing with subh subjeol is found in the statute? Teo

apprecis te this question,the proposition relied upon needs to

be accurately stated,It is this:

"The Constitution provides for the rendi+ion to a 3tate of a
person ~ho shall have fled from justice and be found in another
Statey that is,for ths surrender by the State 1in vhich the
fugitive iz found.This,it 1a conceded,vould cover the case and
sustain the anthorit exercised as tho accused was a fugitiw
froa the Justice of Ueorgls,and 'wrs fomd in Texas.But
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the proposition insists that tho statute is not as broud as the

Consti tution, since 1t provides not for the surrender of tho fugl-

tive by the State in whish he is found, but only for hlis swrroandaer

by the State into which he has fled, thus leaving unp-ovidod for the

case of a fugltivoe who 3 found in a State, bu% wiv has not fled into

such 3tate, because bramit into such State involuntarily by 3 requisi-

tion from anot v re and the argument is supportod by the contention

that , as the statute exercises the pover conferred by the Constitution :
ard fl excluasive, it occouples the whole f1lsld and prohibits all Jyate 9
aotlon evo.: upon a submct for which the Statute has net provided,and

which therefore in no manner comoa within its expross terms,

Bat we are of the opinion that the contention rupts upon a nistaken
prem¥s and unwarrantedly oxtends the acope of ‘declided oases upon
which 1t reliens The first, because it erronacudiyx zassumes that al-

though the statute loavaes a subject with which Hiare wae power to doal
unprovided for, it therofore tock all am n such unprovided
area cut of sny »os3aible State action, . d becruse, vhile Pk

it 1s undaibtedly true that in tha ca Rliod up Kontueky v ¢

Q, 29 L.ade. 6 Sup.Ct.Repo

Dennison,supra ,Roderts v Reilly, 11 R
2913 Hyatt v New York, 168 US 691, 47 L.eda867, 23 Sup.Ct.Rep.d568, 12 -
Am.Crim.Repe311l) the exclnsive character of /the leglslation embod{od
in the statute was recogniszed, 8@ casa when rightly construed,
6 no further than 2o establish A oxellslon tr tha s*tatute of all o
Stats sction from L1ie ratLera 10T NGLGHA LN6 GLisuid OXor 58) i
necessa irpllication pro 4

e T “'\ .
gg.seea (Continuing) "N r/oalom‘bugge\ 4, nor have we Lean sble teo "

in not maiing its proviylons cotermirous with the power granted by the

Constitution, diad se ? the purposg jof loaving the subject, so far ss

unprovided for, ond the operatioh/ of any legal autherity whatever,

dtte or Hatlonale th trar; Ahen the situation »1th vhich the
Y100

\\
Statute dealt cabemplais reasonatle assumption 4s that hy

the omiscion Ag extend t}w‘:ta ute Lo onsl

E"“"th ve beod Untended to leave the subjects unprovided
oY not Loevbhd ithe pale pf a w, but sup . e6ct to the pover whieh then
controlled thom « utate hpthority -« unt vas dee escential .
rther legiAlation to rn_them exclusive national cuthority,”

scover any, to suste ity the assump -%on that the framers of the statute

&y LILAL 1

Roberts v, Reilly; 116 U.8,94, 29 L.od.544, 1.c.545;

Pg.5481 "That oonstitutional provision deolares that Ya person cha
in any State with tresson,felony or other orime, who shell flee
fram justice and be found in another State,shal, on demaml of
the exeocutive authority of the Jiate fraz -hich hs fled, be de-
livered up to the State having jurlsdiction of the ¢rime”.Art.
1V.,s0¢.2,¢12use 2.There 18 no o ;rant to Consrenss of
lopislatlive poJer to execute tnis pro- '

.r.-ﬁf-;\ e ' 'l‘,-‘_ﬁ”,b.,.-, KT T el
. ‘ ’ ‘ B i' .
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tained in the Act of I’93, 1 Stat.at L,302, ever since con-
tinved in force,and nov embodled 1In sections 5278 end 5279

of the Revlsed étatuteﬁ, h. s sstablished the validity of

its logtslation om the subject. "This duty of providing

vy law", sald Chief Justice Taney, delivering the opinion

of the Court in Kentucky v Damnilson, 24 How,104 (65 U,3.,

bk, 18 L,8d,717,78), "the regulations necessary to cairry
this comm ot ints sxasuiion, from the maturs of the duty

and the object in view, was manifestly dsvolved upon Con-
gress, for Af it was left to the States,each State mipht
require dAifferent procf to authenticate the judiciasl proceed-
ings upon hich the demand was foundsd, and as the duty of the
Jovernor of the State whers the facktive wes found is, in

fich enfes, TTO nisterin w er

cise olther oxecutlve or Jidicial discretion, he coxld not

lawfully issue a warrant to arrest sn individual without a
law of the 3tata or of Congress ¢o aut'ontza 1:%,

Appleyard v Massachusette, 203

1.0,1631

affidavid beforo a maglis=-
tate of a crime covered

of the comrlssion of sush
r what purpose or motivee

Pgo1631 "A person cherged by indict
trate with the commisesion
by its laws, and wno, af
erime, loaves the State
nor under what belief-be the time of such lesvine
and <1thin the meaning of ™y Corfstitution -:nd the laws of :.-b.e
Uniteddtatos, a fugiiiv rr‘é\_ ﬁatice,and if found in m otheyr
Stace zust be Jeliforsd-ud by tha Jovemor of such 3tate to
the State whogo daws apre allered\ly have been violated,on the
production of h indictmekh¥ or &fridavit,certified zs authene
“1{e by the Covénnor of the te from which the accussdi de=
parted. Juch 14 \the command the suprome law of the land;
vhich may not Ye\disregardsd/by any State,

tice 49 the history of 1ts adoption will show, is in the =
na stipulstion entered into for the purpose

Pt and efficient administration of the
he sevsral states, an oblect of the firat
le of the entire country and wilen each

Sta A fidell*y to the Conatitutlion to rocoznizes
A fal rorous enforcerment of that stipulation 1s. vital)

to the y and welfare of the States ,and vhile s Siate
should tale carg,vithin the limts of the law,that the rights
of itas people are protected against 11l pgal action,the gudi-
¢ial authoritles of the Union shoild equally take care tha
the nrovisions of the Constitution bLe NGt 80 NArrowly intere
rreted a8 Lo enable off-ndor8 o--inst tha 1n~s of o orate Lo
fird & permanent eS7yium in 1he Lerritor7 OFf anoLRar SLa'e s

“In Roverts v,Heil:.y,l18 U.5,60, 95,97, 29 L,ed,544,540, &
Sup.Ct.tep.29l, thia Court salid that the Act of Consress,sec.
5278 of the Revisad Statutea,made it t-e cvty of the crccutive
authority of the State in which 1s fovnd a perzon charred with
erimo ogainst the lawe of another State,and who hns flod from

—— e e



1ts Justice,to cause the arreast of the slleged fugitive
from justice whenever the execullve suthority of any State
demands such person as a fugltive from justice,and produces
a ¢copy of an indictrent found, or affidavit maée baefora a
magistrate of any State,charglrg the person demanded with
having commiited a orime therein,certified as authentic

Yoer bl (3w [y Al ol s~ do bunba AP Fea Qbaba fro=
.y LW “UUVL&IUC' “ ULMGJ Mb ag;uuv UA le ety 44 AN

whenee the person 80 charged has fled, It must appear,there=
fore,to the Governoy of the 3ta e <o whom suth a domand 18
presentad, vefore he can lawfully cauply with it‘.,rirat,that
the paraon denand 1s substantlally charged with a orias
against tha laws of Lhe OGtate from wifpre justice he 1s al-
lcged to have flod,oy an lndictzent @ affidavit certi-
filed as authantic uy the Govornor of {the State making the

demand ,andpecond, that tihe person deganded isa fugitive
from fhﬁ juetice of the Statm ,the ex Anbara eutherity of

3 A

-rhich mskes the demand, Tha lirﬂ. of- t ese pre-requ:lsitel

18 a question of lsw,and is cIwaye Op opén~upon the face of tie
pzpers to judiclal inqui ,ﬁn\appncau. \‘ng & dischatge
under a urit of habea;f;ua he secon a quostion o
fact vhich the Govern ths iate upon whom tne dema

18 made tad cfacidg(n such évlidenos a8 18 Ly devem satis=

Tactory e

Illinols, ex rol.ncliichols/rﬁmag, ?O\ 254100,52 Leed.121,1.ce1038

Pg.125: "One arrested u hald a8
of rizht,upon I as corpus
his arrest and impriaonment
a ground for his release,!ln
the Constutition and laws
fram the. 4u1 1ce 9f_the
the pre¢. +fon to

ivre from justice i1z entitled,
to question the lawfullness of
showing Ly competent evidence, as
he wus pot,within the meaning of
the United States, a fugltive
nding State,and thereby overcone
trary arising "from the face of the

lpged criminal 1s or is not such fdgitive fram
e as the Constitution mud laws of the United
ned, be determired ty tre oxecutive upon whom
fgde in such way as he deems satisfactory, and
: . ed tn demand proof apart from reg ‘aition DE.pers
Lrom the cemanding otate . tinef the sccused 1s a fugiclve from

]ustIco .

Lagcelles v Georcia,ldd U.s,541, 37 L,ed,549, 1,c.551

Pg.H513"The sols okjeet of t e rrovlslon of the Comatitution 1 d the
Act of Congress o carry It Into effcct is to sscure the sarren=
der of persons accused of criue, who heve Iled fram tho Justice
of a ctals, woosd laws EH@ are thorzed #ith violatinge Nolther
The Constitution, nor the .ct of congress providing for the
rendition of ru,,ft ves upon proper requ:lsitiom belng made, con-
fors ,either expresaly or by lmplicatlon,sny right or nrivilege
upon such fugltives under and by virtue of whidh they can assert,
ir the State to which they sre roturned, exempiion from

kL
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trial for any criminsl act dwme therein., o purpoee or
intention 1s manifested to afford them any immnity or
protestion froam trial and punishment for any o fenses
comnitted in che State from which they flee, On the contary,

the provisions of both the Conatitution +rnd the statute T
extends to all orimea and offenses punishable by the laws of g
the State where the act 1s done s (Kentucky v Dennison, 65 Y

U3 24 How.66, 101, 102, 16 L.ed,717, 7271 3x parte Reggee,
114 UeSeC42, 29 L,eda.250),

ADSHORITY TO ENFORCE CONGRESSIONAL PO WRS BY
CRIMINAL ENFORCEMENT ACTS AND PuK AL IS
UlSe v Pox, 95 U,3,.,672, 24 L.ed.538, l.¢,5401¢

Pze540: " act committed with a v
of Congresa pasced in the
of fruudulently securl s of such legislation, h
may propaly be made an (inst the United States, e
But an aoct conmtted with \a\}ta 6 ,7“hethor for a good or a
bad purposs, or whethsr 1 th if honest of a erliminel intent,
can-ot be made un ef Er¥eB~azalndt the United States,unless |
it huve some relaztion to thim exechtion of a power of Concress e e

rding the larislation
of amy of its powers,ow

or to sxe mati¢ry ction o ¢ United Stafesy

An act not hav +ation ia one Iin respect to which L

the Siate alon o ' - .
See,also U.S vl.Hsll, 286 «8d.180, where the pover of Neiio

CCHSTE?Ao—qko ) it of pension noney a Federal -

offenpgt 18 ewatainelt,;

P
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llon, Raymond B, Moley
Asslstant Seoretary n’ State,
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Deay Pref, Noleys e

4 14ittle more than a yesr ags my attention was directed to
the peculiar phrassology of the oonstitutional provision ¢onoerning
oxtradition,and it pocurred to me that 1t might be used aa the foune
dation for national legislation to suppress the interstats oriminal,
At that time I was an aspirant for ocongresesional honors in the Demoe
gratis primary and intended to give some publicity to the idea, ut
finding the colums of the metropolitan preas closed to me, except
at the minimum cos$ of § cents per word, the old adage that "silence
1s golden” sppeared te me in a new liche ad I was forced to forege
the discussion of a subjeot 36 far-reaching in its sconomies and sooial
sonsequences. The press, however, oarries the news of your conference
with the President for the purpose of mapping out a national program,
both legislative and sdministrative, to make war on the raclketeer
kldnaper and other violent oriminals who escape detection by rming
from the scens of their erimes into other States and remote communie
tiea. The deltermination of the President ts end the reign of organized
orime is indeed gratifying to laweabid ocitirens everywhere and afe-
fords snother illustration of his fldelity to public duty. I am,theree
fore, indused by my interest in the subjisect to give you the results
of my investigation of the question of Pederal authority under . the
extradition clmise, .

I shall not ocoupy your time with a discussion of the ece~
nomia losses or s00isl menace of the orime wave, I am concerned
only with the queation of legal remedy. In my judgment thas remedy
does not involve the surrender of any pomﬁfry the States, tut oone
siats in the enlargement of Federal pewer under existing constitue
tional authority, through enfarcement statutes, T™he r esent corime
situation wes no‘ antiofpated by the makers of the Constitution, or
we should probadly have had a wore ampls and specific grant of
congressional power ta meed it, liodem Invention has literally
given the oriminal wings, Ths bank-robber, highwaymsn and other
typea of thisf flee with thair bLoaty m!. another State or
remote ocommnity with only a 2light chance af beling identifled,
There is ne praotical ceerdination or cooperation eof the polioe
sgencies of the various States mad cities, The 2ask of disseminating
information conserning the numerous orimes cormitted and personal
desoriptions of suspects 1s t00o gigantie for local officlals, As
a result, the chances are at least ¥ to ) in the oriminalfs
favor that he will esoaps, st any rFate until aftsr the physical
svidences of the orime have boen dlsposed ¢f. The break-down in
law enforcesiont 1s primarily due to lack of ebility and lack of

Pantldtlan +n Yanaba ond ocnwmahand +he silée. ¥ 19awa +his is

due to the fast that we begin work ab the wrong eud of the probe
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lem, Crime 31a falrly well organlzed. In all large cities and in many
smaller ones,thers are oriminal groups or gangs, and above them the
criminal leader. Many of themare ex~convicts. Most of them are known
to the loeal authorities,and their habitations and hang-outs are. .
known, I haven't time to dlscunas methods of crime detection, nor do -
I possess any special knowledge on the subjJect, but I believe a cen-
sus of the criminal element could be taken, and a recerd of their
rlaces of abode and usual haunts could be made syl placed im the hands
of aloentralised secret polics sgency,under the direction eof PFPederal
men, with the aid of local police md detective forces, so that the
movements of these men could be checked and watched immediately after
the commission ef a crime of the character mentionesd, and thelr pres-
snce or absence from their usual haunts would fummish a key in many
cases to the solntion of the orime by narrowing dowm the number of
suspects. If oriminal gangs are to be hrokem up, some plan must De
zdopted under which each gang will be under the constant surveilance
of aomfueore,t,pomg_ agency. This proposal does not contempldate the
the exercise ef ordinary police dutles by Federal men, but 1is made
upon the assumption that a limited mumbsr of Pederal detectives wilth
the aid of local police forces willl be able to do such work without
intruding upon the ordinary functions of the local police,

At the tims of my investigation ef the sudfect,I did net
~anticipa®e the additional pewers that might asccrue te tho Federal
Gowvernment under the recently enacted emergsncy measures,such as

the NIRA and the various industrial codes, which have undoubtedly
enlapged the acope of Federal police supervision.I did,howsver, con=
silder the reverme laws and postal regulations as ths basis of a 1lime
1ted Federal police amuthority, but doubted thdravallability te
reach the vast majority ef effenszes arising solely under State laws,
I was looking fer some provisiom that would confer authority te
cover the entire field of interatatse eriminal activities, and X
believe 1 have found it in the extradition clamse., I do not wish te
leave the impression of cocksurensss 1in my conclusions, which way:
e challenged on constitutional grounds, but in view of previous
constructions placed on the extradition elsuse by the Supreme Court
and the serlous nature of the present crime situation, I am of the
opinion that the Supreme Court would sustain the creation of a'Fede
ersl police egg&whose functions would net supersede State anthor=""
ity. Recogﬂ';gd"g o superior learning of the President's legal ade-
visers,I know they can separate the wheat from the chaff in my ideas,
and if there is any merit in them, they will De abls to utilize thas
which may be practical, '

Before submitting my own personsl oconclusions,I want quote
the Conztitution and the Extradition Statute,and exserpts fro reme
Court Adecislions construlng the same. This will a
my letter,but will save time for you,for, if the matters quoted de
not convince you that the question 1s worthy of consideration,I do not
think it would pay you to go further into it. I do not mean that my
study is exhaustive, but it is sufficlent to afford a starting place=--
or a stopping place, The extradition clause is found in Section 2,
Article IV, of the Constitution ,and reads as followst

"A person charged in sny State with tresson,felony or other
orime,whoe shall flee from justice and be found in another
2.

dd to the length of —
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State,shall,c.. demand of the executive au.hority of the
State from which he fled be delivered up to be removed to
the State having jurisdictIon of the crime,” R

Obviocusly,the foregoing provision applies to offenses sgainst
the laws of a State.It requires that the peraon .to be extradited be -
"charged™ with the commission of & crime,but the manner of presenting
the charge,and what conatitutes a charge are matters for congreasional
definition.You will note that the foregoing provision names”"ths exec-
utive authority of the State from whish he fled¥as the one to make :
the demand,tut fails to designate the authorities who may apprehend

and deliver up the fugitive.This omission may de importent,for,nlesa —
the power of a State to arrest and deliver up the fugitive 1is,by nes- by
essary implication,exclnsive of Pederal power,there would seem to be N

oot far a separate or coordinaste Federal agency to work in soopera=-
tion with State authorities.The ceurts have conatrued the provision
to Yo in the nature of a treaty stipulation between the States, This,
I assume,ils besause 4t took the place of mmtunal arrangements between
the States that governed the surrender of fugitives prior to the
adoption ef the Constitution.(See Appleyard v Massashusétts,203 U.8,
222, 51 L.,ed,161). From such interpretation the power of a State te
apprehend and delliver up a fugitive iz clearly implied,but it dees
net follow that such power $s excInaive,.The Supreme Court has held
that ths provision of the Constitution 1s net self-executing, but that
the power te enforce it is vested in Congress,(See Robderta v Reilly,
118 U.S.Q‘. 29 L.‘d.544)¢ And, in Innes v '.'l‘obi.n,240 U.S.IZ'T,GO L.ed,.
562,1t was held that eong:'auionnl ection 4s exolnsive of action by
the States upon all matters covered by the Act of Congress,but to -
the extent that Congress may fall to exercise its full powers,such
powers may be exercised by the States,

i e e -

L

§ al
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Up to ths present time Congress has concermnsd itself only P —
with the regulatioms under which extraditiom may be made Uy the : =
States.It has prescribed the mammey in which the charge shall be pre-
sented and has provided that the executive mathority of the State to |
which the fugitive has f1led shall sause him to be arrested and de- ‘
livered up to the agent of the demanding State.In construing that o
Statube, ths Sapreme Court has held that the Governor,of whom the de~ ;. __
mand ia made,"ls not obliged to demand proof apart from the requisitio:r
papers from the demanding State that the sccmsed is & fugitive from FE
Justice”.(8ee Xllinois ex rel,MoNichols v Pease,207 U.5.100,52 L.ed.
121).Now, it should be obwicus that if a Governsr,in his discretion,

may ignore the 1asue of fast as to the commiasion ef a crime,inclnd-

ing the issus of the fugitivets preszence in the State at the time of

its commission,Congress would have unquestionadble pewer te provide
that all 1ssues of fack shall be eliminated from extradition proceed- ' - f
ings,and limit the 1lassue solsly to the legal sufficiensy of the ine |
dictment @ affidavit in eharg a erime,whigh would be determinable
by the laws ¢f the State whence the accused has fled,

There are sases which hold that "one arrested and held as s

fugltive from justice 13 entitloed of risht,upon habeas corpus,te ques-
tion the lawfulness of his arrest ﬁd_%isonmont.shoﬁ.ng by’campo-

tent evidence,as a ground for his release,that he was not, within

3.
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the meaning ef the Constitution and lavwa of the United States,a fugle
tive from the justice of the demmnding State™, That language was used
in I1linois ex rel, cKichols v Pease, supra, Mmit loses mich force be-
cazuse, In that case, the Supreme Court sustalned the rizht of ths Gov~
srnar to grant extraditionm upom the proof contalnsd in tho extredition
papurs alone. Certainly, the disaretlonary powers of a Governor do not
sxcoed the legislative powers of C a8, and if ths Covernor of a
State mxy ignore the 1ssuss of feot an extraiitiom hearing,Congress
would have the power te limit 14 te an inquiry inte the sufficlency of
ths criminal charge or indictrent,

It will be observed that the extradition clsuce of the Conati-
tation makos no provislon for any hsaring within the State where the
fugitivs 1s foond,tat provides only far his arreat ad dellvery to the
agent of tho State wrere the orime was comiltted; so, 1f tha right to
a hearing vithin the State of the fugitivels uriest Luy be sald to exw
ist a3 "of right®, it is cne to the faiiure of ihe Lxtraditlon Statute
to make other provision. Following the . rals in Iunca v Tobin, supra
"the reasormbls assummtion 4s that by the omisalon to extend ghe atagubo
to the fall limits of constitutional pover, it ruat huve beon Iintendsed
to leave ths sabjoets umprevided for mot beymud the pale of all law,bud
subjeot to the power which twn controllisd thom— State mthorityee
until it vas doumed essentlal by Turther leglslstinm to govern them
exrlusively by national euthoriiy®. That .ule vould give local courts
the pover te henr snd determine complaints In regasd to the walidity
of tha urrest sad lrpriscoment, mut uron the onactoxat 3f national
leglslation, the procedure proscilbad oy Congress woull be exclisive,
Thercfore, if Congresas hms plenary poser over the subjcct, 1t hxg the
powsr to rix the vyemue of eny hearing to wnich the allcged fugitive may
beo entitlad.0f gourse the Governor of the State whore the fugitive 1s
found, in pessing upom e dwsand for cxtraditiongsculd recessaril
eonaldar the sufficlency of the oririnal charge,sat that iz a ;:g
question,mmd Congress would,in my opinlon,hiave powar to ¢liminsts all
izsuns of Paot frem sueh inquiry ak a plase rexote fraox the scene of

the orimo, where the State is handicapped Ly luabllity to present comter - -

avidence .Ons of the great detorrents to the enforcamant of crininal)
law has been the facility with which extradlitioa bas boea avoilded Yy
radding i:mes of fzaf in such rrosesdings.Kany escape i:;;secutiun
becauze of the lack of publis fands {or the trsnsportat of vitneases,
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and knoviecdge of this fwes enoourages orininals {0 ssck shoiter &

asyhra in fareign States,

. The right of extraiition has bevn recegnized Ly ths Supreme
Court as vitally Important,not only to tle rigorous onforcement of
the eriminal law, butc alse to the harmony snd welfare of the States,
In Appleyard v Massachusetts, supra, the Court aaid; * The judicial
ruthoritios ef the Uniem should equally talke cure that the provisions
T thn Constitution be not so nuwrrowly Interproted 03 TO cnAble of=
e e e e T e 1ot o F =T T e
4 CIL .G AILBP LIV LANMVE Ji 8 bl oW A LU WA IV iabhid by o ¥ MAME Sl L4l
Carritory of another o Py TALIDOCS Xoo ¢ ®
¥as Ot To protoot or extond Lumnity to tiwse accucod of ¢ rime, It
recognizes no richt of the accused other than that to which he is
entitled under the lawa of Lhe (tato unlor hich he 1z charged, Its
sole Purpose is to enable ecach State to mmintalin law enfarcencut,and it
was not inteaded te set up or substitute any Ioreign proco in
1isu of its o tribunals, The pucpose of this clmze 'ms fore 1y
vtated in Lasoolles v Goorgie,148 Ull.E41,37 Leode 049, in vhich

4.
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the Court asaid: : . Kv

The sole object of the provision of the Constitution and...
the Lct of Congress to carry it into effect 13 to secure
the surrender of persons accused of crime,who have fled from
the justice of a State whose laws they are charged with S
violating. Neither the Constttution nor the Act of (Congress ’
providing for the rendition of fugitives upon proper requi- '

. sitions being mads confers,either expressly or by implication, -~ °
any right eor privilege upon such fugitives under and by virtuc
ofrwhich they ean assert, in the State to which they are re=
twrned, exemption from trial for any eriminal act dons therein,
¥o purpose or intentiom is manifested to afford them any immi-
rity er protection from trisl and panishment for any offense
comuitted in the State from which they flee. On the comtrary,
the praorvision or both the Constitution and the statute extends
te )l erimes and effenses punishable Dy the laws of the State
vhere the act is done."(XKsntueky v Dennison,85 US, 24 Yow,
6: ;g% 102,16 :...a.nv.'rz'r; Ex parte Reggu, 114 U.5.642, 29 L.
.

Taking the declared purpose of the provision,as set forth in >

the preceding puragraph,l.nd the rule of coenstruction announced in Apple-
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interpretation of any statutory changes made by Congress that are in-
tended to make the spprehension ef fugitivea more effective. Of course
such changes mast be within the express ¢r implied authority of the con-
stitutional provision, but it 1s my opinion that Congress has not acted
te the full extent of its constitutional powers, As previoualy stated,
the constitutional provision does not 1limit or specify the authorities
who may apprehend and deliver up the fugitive,but the Extradition State

ute dees limit such action te the eéxecutive authority of the State wharo
the fuglitive is foumd, The term "axacutive nuf-hn'pii:r' Y assume_

cludes ita peace offisers whose duties are generally defined in %h. ya- ~
ricus State acts relating te fugitives from justice. For your convenienoce '
I will s et forth the Extradition Statute,or Congreasional Ast,wvhich now
governs extradition between the States.It is found in Section 862,Title

18,0f the United States Code Annotated,and reads as follews:

Seotion 662.~ Tugitives from sinte or Territory. "Whenever o
ths exscutive authority of any State or Territory demands any i
persom as s fugitive from justisce, of the exscutive anthority l

of State er Territory te which such peraor hms Tled, amd | -~ —-
P o8 & copy of an tment found or an affidavit made :
before a magistrate of any State er Territory, charging tha 4
persen demeanded with having committed treasen, felony,er ether

orims, sertified as suthentis by ths Govm or Chief Nagis~ ;
trntocfthoStahorhrritcryfrulhmthopmu
d has fled, it shall be the duty of the exesutive amthor- ~—m-—
%_ty:of the State or TerriBory to which such Earaonhu Tled,
0 cause hlm to be arrested and seonured,an O ocanse notlice
ol tThe arrest xml to De glven to the executive mthority make-
ing such demand, or te the agent of such muthority appointed

to receive the fugitive, and to esnse the fugitive to be de-
livered upt teo such agent when he shall appesar. Etc.,ets.”

De
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I am enclosing a separate memorandum containing excerpts from
casaes under the extradition clause, which you may read if you desire..
Although the questlon of Federal authority to apprehend and deliver up
fugitives was not directly involved in any of them,th=y support,at least
én a general way,the theorles I have advanced.Snrmarized briefly,they

olds

Tad ._.m-\n.- +‘nn Mnu&.hx&‘m-ﬁ nraw - o

but depends upon congreasional enactmsntsl 4é
=
ond .= That the power of Congress te enforce such provision is ) \

exclusive of State action,to the extont that the subject is covered by
congressicnal legislationt

Zrd.= That any omission of Congress to exercise its full con-~
stitutional powers leavos the matters unprovided for subject to State
authority:

4th,~ That Congress may,by‘furthcr leglslation, bring the en~
tire subjfect mnttear exclusively under national authority:

':‘-‘-\ = ﬂlﬂ L o 0-‘\15 antlea allaoant 4P e vwosard el aem o e wa Sha
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surrender of persons accused of crime,and the courts of the Union should
1liberally construc the provision to the end of preventling fugitives from -
finding 1immmity from prosccution by seeking shelter In another State.

Upon the foregoing principles,i believe the Federal Goverprment

has authorlty under the Constitution to set up znd maintain a police agem

¢y In 811 of the States for the purpose of apprehending and delivering T
up fugltives from justice without intruding upon the ordinary police powe

era of the States.Such agoncy would also have jurisdiction to make ar= g
rests for vilolations of Pederal laws sout would lack authorlty to make ar-ff
rests unier the laws of the States.However, I see no reeson why it could T )%
be coordinated with State acercles in the work of crime dstection,so as

to render both more effective.X have noted the proposal of Senator Cope=

VYA FPa manmarnabliesn Aaadda P o e Cle adoan n—A Verdawat nurthiamlblon mhdals
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is said to haws the approval of our Attorney General and hisz adble assiste:
ant, lr. Keenan,under which the Governor of each ttate would recommend £ |
for appointment to the Pederal Bureau a reprosentativo for his Stato“who T
would be pald by the Foderal Govermnent, tut wio,as a dollar-n~yeur mem |
for the State, would be able to.utilize local police officers to work

with the Pederal Buresn in erime detection.The merit of this plan iz ob=
vicus and I most heartily favor it, unloss a firmer b®essis can be found

for the natlional sgency,.The weakness of the plan,as I ses 1t,lles Iin the
assumptiom that a Pederal agency of that character can exfst only by
consent of the States, and its miccess would be ‘dependent upon the de="

grce of cooperation received from the various State authoritles.Indeed, . _
I em inclined to believe thiat State lercislation mizht be required to

vaildate the acts of a voluntser organization of that character.Om the

other hand,if the sxtradition clauss gives Congress authority 1o sstadb-

1lish a national agency io apprehend und deliver up fugltives, Congress,

or the administrative bureau,could malke all cocperative arrangements

vith local police officlials that could be realized under the Copeland

plan,and then,lf any State should lag behlnd or fall to cooperate,

- e
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an Increased Federal force could take its place.I am convinced that a
bold announcement by the Administration of 1ts Intentliom to sstablish &
nation-wide police agency,under constitutlonal authority, teo traila and
apprehend the interstate criminal,would strilkte terror Into the hearts ef
the ¢riminal gangs and Inspire public suppert in a degree that would lesd
to greater cooperation and effectiveness than could be anticipated under

a mere provisional agreement between Stats and Federal authoritleas,

I do net profess to De an expert upon Constitutional lLaw,althoug s
the dnvestigation ¢f constitutional questions has been a pleasant feature

Al new wmenandblda ) 2 .0 Y Y wareT A mal mde v e Al tonn amalemald Slad ad bl
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learned Attorney General and hils able assistants,if they should deem my
suggestions 1llusory.I would defer also to the conslusions of Senater
Copeland,whose thoughtful study and courageous leadership of the war
against erime has added to ths esteem in which he 1s held throughout the
nation, Y merely want to invoke their judgment upon the merita of xy
suggestions,

The assumption that a Federal agency with power to arrest and : ‘

daelivar un f"l'n:r‘!f-{'nn would he t\v-an‘l'er'l in Rnﬁnaﬂtinn of thso -nn'l*!n. NATa™ ' -
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of the States,ln my opinion, resta upon a mi..conceptl.on of the nature of
the 8pnstitutional provision. This provislon,as I read it, 1s not a grant
of power %o the Ctates,nor is 1t a reservation of power unto them,0n the ... .
contrary,it 1a a delegation of grant of power to the Tederal Covernment,
one which, according to the Sunreume Court,uay be uade cxclusivs of State
authorlty,

In one particular,the extradition clmse is unique;it is the

only nrovision in the Constitution which expressly authorizes the per-. T
formance of a specific duty under the Focderal Constitution by a State i ?p"\
offlicilal By its torms,the executivea unthoriiy »f ths State where the o
erime was committed i1s the one to demand extraditiop, but there 1z no ot
such linitation as to those wio .nay be authorized to arrest and deliver

tevn Fhha el dedwra m-‘ FE I LE V- X .00 crr el wimrieams dea A aaea e v deti o e B e

of the Ctate wher‘e the fugitlve 1s found 1s wholly atatutory end 1s su
Ject to change. Now,1f the framers of the Constitution had intended teo o
make extradition & prerogative of the States enly, it 1u a reasonable .
inference that they would have apoclfically deaignated the sxecutive o
authority of the State where the fugltive 1s found as the one to arrest .
and deliver him up, and suchh omlsslion may indica%c that they foresaw S
the poasibility of non-cooperatlon belwecen the States, or other condie :
tions that might arise to make the remedy inadsoguate if its enforcement

{

]
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ers were given Congress to designate the arresting and delivering ane
thorities,and to prescribe the procedure necessary to ths rendition of
the prisoners,%Whother or not such a situation was within their contem=-
nlation, the lanpguage of thie provision contains no restiriction upon

the powers of Congresa to name the authorities who chall enforce such
provision,or to determine the manner of lta enicrcement,

Reverting to the subject of State policc pover, I think 1t will
be conceded that the delegatlion of a power to ths Federal Governmsnt
carries with it the power to cnact enforcing statutesz,end ocmrates as
a limitation upon,or withdrawal of,such powsr from the body of the law
known as the police pover of the State, a term which embraces the

Ly 4
e
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system of internal regulatioa idOptod by a State teo preserve pudlic
oidir.ud te afford protection to its citizens im the enjoyment of their

= atbhs me memboma ol snsladew LYbhansh i Tadawal Aavavwnmant 4in anid
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to possess no general er imheremt police powers, it may and does exer-
cise pevers which correspond te the ordinmary police powers 0f the States
in carrying out its delegated authorities.It may preseride and enforece L
penalties for violations of its laws, but that does met represeat a usur- D
pation eor invasioa of th power of the States. Therefore, if Congress -
has autheority te creates a Federal ageney with pever te arrest snd de-
liver wp fugitives,the exercise of that pever wounld met conflict with W
any reserved power of the States,unless Congress should attempt te au- -

tharize the Paderal agents te make laeal arrests far purely laoeal af- -
Tenses, That situstion,hovever, can be avoiied throtgh a cooperative
understanding between 3tate and Federal authorities, under which arrests

for leeal offenses would W made Wy local officials,

I delieve th» adove plan has this advant over tls coepera~
tive plan suggested by Senater Copeland,viszs That Congress has au-
thority te desigiate those whe may arrest and deliver up the fugitive,it )
could confer that power upom members of the various State and municipal : ! (
pelice forces affiliated with the Federal Buream, and thud increase the
nunber of autherised arresting efficers, This pewver,if it exists, is de-
rived soelely from the extradition clawuse,and im =y judgment would apply _
only te fugitives from justice, Others wanted by tln Federal Government ———
would have te e arrested by Federal agents, in the absence of any cone.
stituticnal provisiea autherising the exercise of such pever by State
pelice officials, dut the increased number of officers elegible te arrest
Tugitives ought te reduce the expense of the national governrment and st At
the same time multiply the effectivencas of orime detection,

¥ithout attempting te state the details of legislative remedies, (’;
I bellieve the extradition clause of the Constitutiem would authorise s S
the exercise of ths fsllewing powers: S

lst.~ TEat Congress may ereate a Federal police agency vwith su-
thority te arrest and deliver up fugitives from justice te the executive |
authority of the demanding State,upon tls proef contained in the requi- ; ,
sition papers,and that such delivery could be made by ths Federal agents = -
without the assemt of tls authorities of the State where the fugitive is :
found, The purpese of extradition is te enable ths demanding State te .
enforce its laws,anl i rights are paramcumt te those of ths State vhere
the accused is foumd, D
t

2udee If the assent of tls exscutive authority of tle State inmte r
which the fugitive has fled should de deemed essential or advisable,Com= 1} °
gress conld restriet th extradition preceedings to the determination i B
solely of the legul sufficiency of the indictment or affidavit in charging
& crime,and could eliminate therefrom all issues of fact, -

Srd.= Congress may,if it desires, preserve uhite the SGtates their
present pover ts gramt rcgnhitiou in proceedings tmt arise withia the
dutied of their local efficialw,and may limit tly Federal agents te the
arrest and deliv of the fugitives to the State authoritiés,sudject to
their actiem upemn the requisition demand:

4th,= If a hearing upon the applicatioan should bPe deemed neces-
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3ary or axpedient ., Comgrass would have the powver to fix the venue of suzh
hearinza,and enuld nrovide for them to be Leld within 4h2 S4ate Thers the

3ffense is charged,ss that thes witnesies would %e avalladbls, I reali=zs

that in a ¢clenr ¢a3za of miastsiken identity,or whera tha proof i3 positive
thut the accused was not within the damanding 3tate at the tima of the
arime, sxtradition works a grievoua wrong to the accused, Hut Congress
could provide for the restoration of such a party to his former status
and placs of abod® im the event of a dacision in his favor on the right
to extradite, and thus minimize the actunal damapgs, In my juigment,the -y
poasibility of occasional injustice to an innocent party should aot be ’
allowed to prevent changes 1a procesdure tlmt are necess=ary to check the
grime menace. If hoaringa should be authorized in the Gtate where the
alleged fugitive is found,Congress would have the right to designate the
tridunals to hear the same,and ecculd limit ths f32ues to be determined
tharein,so as not to invade the right ef the accusing State to have the

facte deternined tharein,

S5thees Congress ¢ould authorice the Bursau of Inveastigation,or
other enforcement agency,to enter into arrangements with tke local police - .
in the various 3tates and citles, under which each would share in the (‘ﬂﬁ\)
#ork of crime detection,and each would derive the full benefits thereof. T
Thus,those suspected of recketesering,kidnaping,bank rodbery and othsr vie f\‘““/
olent crimes,would ba brought under the surveilance of the Faderal apgents,
and this I sonsider justifiable upon the ikheory that they comrrise the
criminnl types that are most actively engged in intsrstate criminal ac-
tivities., Vederal agents, 3although nominally searching fo~ fugitiwes and
Federal offenders, could impart valuable Iinformation to lozal authorie
ties that would lead to more effective lav enforcemsnt,

- 6the= Some special provision should be msde for the arrest and
detention of suspects pending {dentification. The naimes of many of them
are unimosn,so that they cannot be specifically named in a formal charge, - .. _
and the facility with whick they escape from scans of the crime has
rendersd personal 1dentification more difficult.Ths comparison of finger

prints; chemical analyses and other scientifis mathods of orime datection
often afford tl» only meams of ldentification,and il y require iime,Conse=
quently,a more lideral pericd for ths detention of suspects should be

provided,

— it =

»Tihew Uponm i@ quesiion of bail,I welieve Congress 3hould proe
vide that vhere the defense is am alibi,the socused shall not de aduitted -
to Bail if there is any substantial evidence of his presence at the scane '
of the crine. ©

- A\

8the= The Federsal agenecy should be limited o the more violesnt :

crimes against persons and property,such as kidaaping,rscketeoring,bank b +

robbery, highvay robbery, murder, ete. N
I realize that objections will bLe made to a Faderal agency

upon the theory tmt it nizht be used to intzrvone in purely local econ-

trsversiss in th States,This, I think, gan de obviated by 3necifically

liziting thelr gctivities to certain offenses and Ly forbidding their

u3as othervise,
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t A great deal,if not all,of tl» foregoinmg my b imaractical.

I do not insist upon the wisdom of the details suggrsted,bt hawe men-
ticned them gnly from ike standpcimt of legislative power.I might chanze
By :ind as $o0 :he expsdiency ad Is gallty of some of them,My purpose has
b2en (9 present the theory timt the extraiiiion clauss of the Constitu-

ion coafars a porer on Congress,around which there may W built up a
Yaderal grime detaecting agency thnt could be made affeactive against the
eriminal glaess. Qut of my suggestions you may Ba ahls to onrva z0m8 worke
able idea tInt would give ths natlomal agency mors stability than it [
would have as a mere voluntser organization,sr 2ven as an atjunct of an ‘
ggency for th aprehsnsion of Federal offanjeres, Y am fivmly convinced
tiat re nesd an Amcrican “"Scotlapd Yarda®,(f thk gangziter and intarstate
criminal are %o Be curbed. Amarica is with the Presid-nt in his detcre

valwmoatlam 44 Tmalea TNaomaveasew an®a Faae 2% WMawtl® Y am PatlTVTawlwme 2dun el
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ny sugzestions are nmade thraough a Aesire e aid In the feosiozition of
law and order under his great moral leadershipe

I come novw to a question tlat is wore novel than my vrevisus
suggestiona.l an going to present it to you,althouzh {t prolongs my
letter beyond the limits of ordinmary propriety,tecause 12 offers an
alternstive which, if legal, would dizpense with tt» red-taps and cume }
bersome machivery of extraditdos procecdings.Sriefly,the gucsticn is :

whethaer Qongrens,urdey its pover to enforce the esxtroiitism clauzs,could
zaks it a Federal offenss for a person vho coxrits a erime in om 3tate
to fles into another for t purpose of avolding arrest 2md prosescutlions .
Ky first impressicn of the subject was unf=vorable, but further thought ain
183 convinced me th=at 1t is not without merit., I hore d4!icussed the note

ter with other members of the bavr, 7ho hare had the asame reactions, ao

I desire to subaait it to you for your consileration,

-

I frankly concede that ths Federal Covarumint kas no direet
grant cf power to punish any varsom for leavinz ona State =md entering
ancther,but t purpose of an act tiat is inmmocent,of itself ,msy taint
the act with illegality.As an illustration,I cite tls Yam Act.Ne legal N
wrong is comnitted Af a man tranasorts o women screcs a State line,but
if he does 80 fer purpomes of concubinage,it bBecomes s punishabdble offense, :
not upcd the theory thal Congress may regulite the morsl behavior of the
citirens,but becaw & the particulur met bears a relation to the porsr of |
Congress to regulite interatate commerce. I do not say that ths pover i
to punish the flight of a ocriminal exists under the interstate cemmerce i
clause,although the courts have gone tle limit in extending tha scope |
of that provisiom, IP Congross has the power to pumish thr flizht of a
crininal from ome State inte another, such pover exists, not through
express grant, bat as an incidemt to 1ts power to snforce the extrgdi-

tion clausse. The rule gowerning such matler is lald domm in U.3, v Fox,
95 0,535,872, 24 1.04.538,1,0.540,and reada as followss

- P wr ary - S R ww v e -—— .
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“Any act committed with a view of avading the legislation of *
Congress passed in the execution of any of 1ts porers,or of

frauiulmtly sscuring tle densfiis ¢T susll laziolation,mny

properly be mnia sm offense agalinst the Unitnld Statns, But 2
1c$ committed within a State,vhetler for a 7004 or a Wad pur-
pose,or whether »ith an honest or a crininal intsmt ,mnmot be
mide am offense agalast the United States,ynless {t haye gome

l'ellti to the ezsgutin of noter of Dancraanz gpr 4o eome
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The test of Fei rral authority te punish an :ct that is alse
mishable by thm State is tRe rektionship of such act to som Faderal
ywer.Thus,embexxlement is an offense tih t falls within $ke polik e power
* the 3tatesjnevertheless,the Supreme Court has sustained tlw right of
mgress to make embeszlement of pension money a Federal offers e, because
" its redtion te congressional pewer ever ths subject of pensions.(See
8. v Hall,98 U,8,346,25 L.ed4,180), The Mann Act affords an example in
1ich tlw metive of the act determines Federal jurisdietion, for it is
't the aot of transpertatieny dut the motive ef the transporter,that - ~
.ves Congress power to impose tl» penalty. Se, in the case of fugitives, S,
. would net s the act of leaving the 3tate of the crime,but th purpose Qﬂg e
* the f1light that would give Coengress the right te penalize suck eonduct. h
. occurs te me that a law intended te prevent the delny and obstructien '
“ Justice by imposing a pemalty on those who flee from the justice of a
.ate in order te avoid arrest amd prosecution is more clesely related te
18 power of Congress over the return of fugitives than is the rek tien
ilween immoral sexual purposes and ihe power of Congress 0w T COFMmErce
‘tween thy States. At any rate, the rek tion betwesen such h w and the
wer of Congress should be sufficient to sustain tie imposition of the .
'nalty a3 a reascnable enforocemeat act, )

1
.
™

S

The courts have swcognized the paramount right and intsrast of
1e demanding State in the enfordemert of iw laws against all violaters,
1@ the vital importance of extraditiom te harmonious relations detweem
1@ States; they have alse recognized the superior amd execlusive authori- -
- of Congrass to provids for the onforcement of il® constitutional proe
.aiong md t pudblis §is aware that our present inadequate proeedure in
tradition is largeXy responsible for tha growth eof crime, In she-t,the
iderworld is on top,amd even digtates to Iawful businens the payment ef e
‘1hute .Surely, this sstablishes the public interest and thh relation eof C
1¢ penalty to the enfercement pewers of Congress,

The advamtage of such a law would be that the tedisus precess
* extrgditioa could be dlspensed with,The accused could be apprehended
14 returned by Paderal agents to ancwer to tls Federal charge.in the State
1ere the affense was gormitted. At the clection of the Federal authoria- -
.eg,the agcused gould be turned over to the State,te answer te ths charge
lerein, without resorting te extradition.This would net violate any right:
’ the acoused, for tk fugitive acquires mo right through flight., The
‘ficacy of the remedy would discourage erime by making detectiom and pres-
:utiom mere gertain, If any injustice might rasult tharafrom ian any sase | ,
wmgress could make provision fer its eerrection er avofl ance, 1 2hall ne i -
‘tempt te speeify details that might be embraced im the legislatien.l i
‘fer this 244itiomal suggestion as & basis upom which a Federal police 3
reney might be foumded,and as a measures that would lead te more effective ‘
11 speediey justice, ! .

i
i

Assuring ycu of nmy personal interest in the work, I am

Very sincerel e

‘e Presidcnt Roosevelt | | o
Assistant Atty. General, J.B.Xeenan
Senator Royal S. Copeland
Senator Bennet! Champ Clark
Senator Georze W. lorris

ir, Yalter R, Mayne,Pres, St.Louims Bar Ass'n,
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MeNabb Ruling Frees
5in "Plot" fo Harbor
Sedition Fugifive

Mr. Carson ...

'5 Mr. Hendon . _.....e
By the Associated Press. Mr. Mumford ........
PITTSBURGH, Feb. 244 —A recent Mr. Starke . .o....o..
ureme Courl decision holding
ilemenis made by = defendants Mr. Quinn Tamto....
prior to arralgnment before a Untted ¥

Mr. Noase ____.... ..
B States commissioner are inadmis- -

[ed to dismissal of conspiracy in-
Mdictments yesterday agalnst fivel|
§ persons, one the daughter ef Wil-
liam Dudley Pelley, former Slver
Shirt leader.
' After United B8tates Attorney
i Charles F. Uhl moved to drop the
charges that the five had con-}.
g spired to “harbor and conceal a¥
e from justice”—Howard Vie-§
Broenstrupp, who nder
ictment in Washington with Pelley k
and 28 others on sedition charges—F
[ Assistant United Btates Attorney
Nl Geofge Mashank explained:

“The case Is closed as far as wel
here are concerned because the evi-
Wi dence became madmissible by rea-
idson of & recent Bupreme Court
N decislon.
B “That decision, by Justice Pelix!
Frankfurter in the United States;
vs. McNabb, held that all state-&
' ments obtalned from defendants :
b prior to arraignment before a United ;
B States Commissioner are inadmis-
sible.”
The McNabh decision was handed}
down, Mr. Mashank sald, after FBI}.
j agents here had obtained state-!
ments from the five defendants.

The five d sed here are: Ade-F
laide M_arion) Pelley .\ , Noblesville,
Ind.; Marguerite Mari smichael,

IndlanapollsT~ Frank "W, iner,
Poland, Ohlo; Victor Warre oye,

) New Castle, Pa., and He H
Meine, New Galilee, Pa.
FBI agents arrested them in 1942,
soon after apprehending Broen-
strupp in Meine’s Beaver County
{Pn.) cottage, They were indicted
on & charge Lr “conspiracy to har-
bor and conceal a fugitive from
justice.” This charge was later
dropped and they were reindicted on

the second conspiracy charge,
Pelley, Broenstrupp and the 28
others under indictment in Wash-
ington are accused of conspiring
with agents of the German govern-
ment to set up a Naz form of
dBlalex..

governmgnt in the Unite

1 \_{(: =i

3T RECORDED

§7 FEB 28 1944

-——_—-——.-"

This is a clipping from
Page A -=-of the
Washington Star for

2.2 My
Gllpped‘é the Seat of
Covernment.,
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COURT'S HISTORIC SESSION, -ketelied lor Liry In Arthur Shil-tene. nears

it enel e the ustives ear acamieat= G deln o Bichard Boiler, attorne

¥




N oy

INTEGRATE'!

- THE JUSTICES

STAND FIRM

Huga L. Black. Chief Jurtice Earl Warren (leaning ferward 1o quertion Butler),
beliv Frankfurter. Harobl H. Burton. Joahn M. Harlan and Ghacler b W hivabes,

Out of the Jofty. eolumned chamber of the ['.‘r* Supreme Lanr] canee a
terse and lorceful satement, Desegregation of public seboals had, <ines
the Court's 19531 ruling, bevome the gravesto mostdivisive fssae 1oeone
front the nation in a ventury, Now the Courte in spreial session. was
deciding whether imtegration of Litthe Roek™s Centrat High Schoab <lioakd
continue al enee or whether, alter last sear’s violenee and the threan of
more to come. integralion should be delaved for 30 month-, The verdicl
was tensely awaited not anfy in Lioth Rock bt over the entire Soutls.
for it weruld reveal whether or mot Gue Court had vielded o ghe Tace ol
the maunting resistanee 1o inlegration that has deseloped in four vears.
The verdict 1ook ju-t four minutes o read : by unanimors vote, -aidd Chied

ey

Tustice Earl Warren. the Camrd demed the Little Roek seliool Tioand s
plea Tor a defav. Tntegratinn must proveed immediately,

So the Court ruled. Thus battle was joined on the mamentous umdes-
lying conflict exposed by the sehunl question: states” rights ra. federal
sovereignly. Invoking sweeping powers just voted him by the Arhan-a-
legislature, Governor (rval Faubu~ proclaimed the closing of all four Lit-
tle Rock high schools to prevent impending siclence aml disosder.”
Virginia, too, counterattached. Therv, immediately after the Court deei-

sion, Governor ). Lindsay Almand Jr, used his powers under a progran off

legal “"massive resistance”’ to thwart an integration order {srext puges,

The Supreme Court, by its unwavering ~tand for equal cducational
rights under the Constitation. and the 1wo states, by their bold defanee,
had now struck a grim impa~=, The question was. what next? There were
small, new signs in Arhansa~ of resentment againet segregationist=" in-
transigence (pp. 26-27). The ds=ur would, hopefully, Lee fougn oul in
the federal courts. But the dur provess of law will take a lung, long timee,

PAWNS IN BATTLE. 12 Newroes hopinz (o enter shite sobonl-, visin M- Dy
e (HEhrl Arhameas NOAALE Bewber, Woinsdow wie brohen by baveets,

b
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KENTUCKY

""“'«nu...._,.

A historic state now making more history

Fhe —tingale b preserve selob prnepa-
S Vrginn foek s olded <nibu anee
treeny hieer doniy vingne robedn LS li-1-
e Her vede pdas i <Dapeed beoile Jaci
ob prapilatest s chown i smap, (hoerall,
AYTUITMIN comipnse goquacter ol e <tale’s
popalanen. Cannnes chown i dark red
v v WL N Jspolatian: e
e ved Lo ey 257,

lizbt vl e 25,

2 thee

b= tome et peeceanoent gty el
Hement i Smercs was sl 12 vear- old
wher hie fir-t N
Tessrt Mewa, Moo ~Late oliel winere 10 =g
the s wation. awl ot Yaoklown cane
e Bevolition s elineta banthe the dee.
bear ol Caenwalli- Forir ot 1he fir-t e
et were Virgingan-

But e the dieey

olves wer impeeried

b le=l ol sage-s’

vzl Varsona becazc e nuelens andl

Richinond the vapatal ol tha- Camlederacy,
Now Virminia i- again a baretegronnd Tor
states" right-, Prime miser- are Senater
Rares Baord a prospeeons apple growe
and Goveriner 10 Lind-av A,

Lot the recenn <iflepine againsg inte
araticon, settie e linges haal leen made 4y
Yz bniees i nnapor vities are ol e
reated s the Dnversitg of Virgimia bemin
admitting Negeon- gn 193 But e publis
secomlary schosd hae Jewn integranems

LU TTTren attempls 1o pnter \t-;_'rcw~
i white <elonds i vight Tovalities, Feal.
vral sli-iraet flne e Teand e caee-,
Tz Jolis oot s euding ie Warsen Conn.
o (Fewnt Rovaly and i Charboaneayille:
Judge Mlwrt Bryvan in Arlineton and A
anddria: bk Walier WalTiian in Sorlolk
Newpoert News: Bodee Sterling Qe baeon
in Richoml and Prinee Fadward Lannty .

P -
Integration st -
Jwdga John Paul L& Wniversily of Yirginia
~ .

Woodt ow
Witson's
Birthplace

Virgima
Mililary
inslitute
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Cornwalhis
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1« Surrender,

{3

Slaves imporicd i 1619
NEWPORT NEWS
—

VIRGINIA'S ANSWER:

{4

MASSIVE DEFIANCE

Wathin hours of the Supreme Courl ruling. Virginia
Coe e muoend st the battle for sfage rights I
posing @ memeatous challenge o federal ryle.

The meve came in Warren County. Four iy~ lu-.
lowe the Court’s devision Federal District Judge Jolon
Paol had ordered (he counts ~chool bowrd 10 admi)
22 Negrews 1o the allowhie oty high sehanl, Thye
Iward chisenl the sediool. Then, after 1he Supremne
Court ruling. Governor Alnwand ansounes) e wa-
a~~uming “all power”™ over the sl Femos g it
Trons Jocal contral gl hevping it chsed.

Unisd was acting for the first time under v ol
Vinginia's “massive resislance” laws, PO e
him (1 clome any ~chool about 10 integrate. Fhe e
FiL e resinlatiee program was conceived winl i maeger.
mislodd by Senator Harry By tright), w hoee s
ful porlitivad machine  of which Goverspor Alneand i-
part  rigidls controls the siaie, () pages 31 30, 4
distinguished Vieginia edifor explaii- wly the atane
stpports Bynds position. Mmond will slmoet cep.
tainly reopen tee Warren County rchisad on gt
regatal bazis and thus dicects ntecpune his power
a~ head o a sonerviga =tafe- apain-t the sonervignn
of the federal government. Then tne | s, COlELs
will have 16 ride on the constitutionalit ol AL
mond’s e and Virginia'« maseive preis fagpee law -,

%

WORDS FROM THE LEADER uri: heunl u- Sena.

bor Marey Byrd, <arsonnded by vans ol apphecanee

achleves wnmaad prensc at loe Beervville orshide
TSuption’ e the eder aneins. manghly, Hava,

CONTINUED
i ———

25



AT FOOTBALL GAME PLAYEC BEFORE S5CHOOL WAS TO DPEN, LITTLE ROCK

ARKANSAS’ REPLY: OFFICIAL

N ORVAL
When news of the Suprind Tourt ruling reagbed” Arbansas e
cd was ready. In Litthe Rach : d 12 hastily

¢ hinn o opp negration amd issued a prosla-

mation chming the city s high schaols, The US, Justice Department had
atready moved in with attorues~ and FBI agent- and 130 U5, marshals
and deputies, a force strong eoough tie back up federal court orders with
arrests if necessary, Perhaps to give Faubus a ready vut, a prosegre.

. gationist housewile il for an injunction 1 keep the sehanls upen.
» While Little Rock braced itelf Tur trouble, its Central High Tuuthall

AT SCHOOL BOARD MEETING /N VAN BUREN HIGH SCHOOL, ANGIE EVANS, 15, RAISES HAND TO SPEAK AGAINST SEGREGATIONISTS AS PRESIDENT OF STUDENT




STUDENTS CHEER THEIR TEAM TO VICTORY OVER A LOUISIANA HIGH SCHOOL

‘NO,” A BRAVE GIRL'S YES’

team wenl oul and wan a game. even though it had ne schewt 1o play Tor,

In Van Buren. Ark., 130 mile~ away, the crisi< took a different turn.
A brave voung girl named Angeline (CAngie”) Evans (beloi) stied up
again=t the peaple in her town wha wanted 10 <lop the integration which
their school board had begun. Though a gang of white kids had frightened
Negro puptls into staving home rom sehaol. Angie announced that a poll
ol 1k {eow students showed the majority 1o be in favor of admitting Ne.
groes. " Their arguments are so ridiculous,” she said of the segregationisis.
They ve been nothing but troublemaker=. Someone had 10 speak up.”

.
»

BODY SHE WAS BACKED UP BY FELLOW STUDENTS, INCLUDING BEVERLY BERRY (LEFT, STANDING}. THE BEARDED MAN 15 SEGREGATIONIST Lilw
s T i, &

DEFIANT GOVERNOR, (Orval Faulus hears news of Supreme Conrt roling.
Seren Tour Tater Ne signed proclamation ordering Little Rock school- o cloer,
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To  : THE DIRZCTOR DATE: April 24, 1950

Thes purpose of this memorandum is to show the scops of the s, hoow_
attached memorenda on the Ipstitute of Pacific Ielaticns, tho materi .
“utilized 4n their preparstion, and the status of the investigation.: ° ° I

X T I A BT
DETATIS

Therk sre attachsd for your informations (1) A mazorendum on the
Institaic of Pacific Relaticns cansisting of 289 pages with an index and exhibit
showirz the IR Research Prograz for 1949, (2) A sumary of the above-mentioned
pancreldun consisting of 30 psgas.

Thase were prepared on the basis of a review of the main file cn the
Iire ard of all "sea references™ on the IR and the warioug Natisnzl "‘0' 1weils

of vhich it 25 rormposed. Alse, nors than 2500 photographic prints

qrriatic 214 m tha Pc.r. o Ficld Division by r~n£4danti=l I'U orzent

Iow will recall

It showld be no ted that no investiration has ever been conducted by
tris Fureau on the various Netional Councils of the Instit.ut.e of Pasific Palstion:
v, h the oxception of the avscican, The fmerican Council, which is baovn £3 the
_irdcan Imntinute of Pacific Eolations, Ine,, has nct bean the gvh] 2% of an
irteusive espionzze type investipatlon in past years. An intensive mvestipstics
;22 now under way and the field has becn irctrucied vo cbtain coples of &1l rgp-.
‘".2r publications of the muhiz=ct crganirat’:on, t3 rieke & thsrsugh sindy ef Its
Tunis and to deterrine the ijertities of all cfficers, etaflf mectevs, ond expleyess
irce its inception, : Dy :

. ' e
Tha investipsidon s prointed to~ird Ceterzining whether vhe Institule
of Fzeific Relations in thz United Sicuss has acted 2t a cover for Suviot ‘
rilitary intolliperce, or has beeni vidlaticn of the Fore*g,n Agen's Rogizvralicn
Act., or my cther Suﬂtut& of the United States.

‘L'.'.:;.: 'p;; ; " : B . o “"- W’M700/2d2

* . .
.- ,_’ 45

LA SR

g:"‘ (eMme. - &&‘:Uff’
“z\QMf>'\ff°/ D7), pok gn o

C _ ' -




© Attachkm

I8 51l instaerces in the attasched memoranda an effcort has been made
40 attributdinformstion to an original scurce. There &re approxiraisly 200
irdividuals ®ic have been associated with the Institute of Pacific Relations
from time toWRirs in a policy making ecpacity, 8 research capacity, or an
editorial cenfeity. Treir nares are boing cheched in the Bureau files to
determing tho B-ss1ble axiznt of Coznnist $nfiltr:tion or influence over the

_prozram ard pufllicaticns of the Institute. & suprlement to the attached meacranda

is being rrep: which will set forlh pertinernt data tvegarding such persons,
attributinc sucR data to original sowces,

TnvestRative raports are new being received from the field in this

case and the attafied merranda will be broa-ht up-io-date reful iy,
T he e seiimA SEL wl AL A1 .
ACTICN: =

This matt& 1s being followed closely and you will be kept advised of
all pertinent develofgenis.
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Supreme Court of the United States

N
3
)

}j
rm
]

2687



S

, 166, 210, 211, 229

182 {
174

43, 134, 173, 188, 246
26, 27, 43, 36



CITY OF TUCSON

ARIZONA
DERARTMENT OF POLICE

P. 0. BOX E808

August 9, 1939.

Mr. Joh® pagar Hoover, Director
Federal Bureau of Investigation
Washington D. C.

Dear Sir: : '

The enclosed clipping prompts me to write
and inquire if you have availablexdecisions of the
U. So/Surreme’ Court that might be'of value to us in
meet the questions that ape being asked since the
enclosed article appeared in our local paper.

We are only Interested in those decisions
that concern themselves directly with the question
of right to fingerprint.

Thanking you in advance,

wseoromsl ()| 500 37

INDExrp , FEDERAL BUREAY O INVnSHSATlu\

‘g AUG 15 i@/ ,
.o | | U S, BEPARTNAWT o
- ‘(\% - 30:#:'3; . y’&s‘@

o A, —— At e i AR i - s o -
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Bars Forced- |
Fmgerprmhng

LOS ANGELES Aug. 'T-——(UP)—
The compulsory fingerprinting and
¥Mtograph1ng of citizens arreqed

or minor offenses by poljcq Sat-
urday were declared to be an 1nva-
sion of personal liberty in rulmg
handed down by Municipaf® Judge
Alfred aonessa.

The rullng was made by the
{’udge In denying a demurrer filed

y former acting Police Chief
David A. Davidson and two officers
in a $200 damage suit brought
dgainst them by Franw alsh.

Walsh in his suit fomtended he
was nngerprmted and hato

[npucu n;ulual llla wlll ﬁIl(‘_‘I Hﬁ\
fg been arrested last May 23 for
loitering in a park after hours.
Walsh subsequently was acquitted
of Ehe charges and filed his damage
[1#)]

In his ruling, Judge Paogessa’
gaid that there was no legal tece-
dent or constitutional warra f] for
compulsory fingerprinting, oto-
graphing and measuring a person
arrested for a minor offense andg

not wanted for a serious crime,
—



Aﬂ EDGAR HOOVER L )

Federal Buremr of Infrestigation
. H. 8. Bepartment of Justice
N FHlashington, B. @,

:: [ February 27, 1936.
e

X Ir. Tann advised of hig conversatiou with Frank Waldrop yesterday

P and of the grticle appeering in the morning Herald on the editorial page

i relative tofretirement; thet Mr. Waldrop stated that he would take care of
thefCopeland Bill. Mr. Hoover requestec Mr. Temm to have a copy of the
- afdrementioned editorial on his degk in order that he may write Mr. Waldrop

\? /e note and also Mr. Corby in Mew York. .-

Mr. Tamm adviged of the article in the¢ Washington Posi relative to
J ?\ recorganization in the Government in the interest of economy and efficiency.

Br. Tamm advised of t.hq(article appesring in ﬁ}ﬂew York Daily
ew relative to the arrest of two proatitutes by Mr. Dewey. Mr. Tamm advised
pf the publicity given the Buresu in this article. Mr. Tamm advised thet he

I is obteining some of the Miami clippings from the Divi.%q,
concerning the Director. ;. .- L
» SFES DR & [NLRXET RS S - =1
{D ' Mr. Tamm advised of the articles in the mornfing. papsré relative -uiiwe .
to Lindbergh case.

relative and
Lrﬂ./

Of\ { '-/ With reference o the'Bellston Bank Robbery,| Mr. Temm advised tpat ,;v
& br &

MAR : N, © .ou0 AT
: b7C . 'Ii ﬁvised of t.hi i.ncidesnt ilh%stl}izht AR

eak 1s expected sometime und 2 or 3 oftlock. Me. Jeamm-advigsed of the
- arrangements made « Mr. Tamm in-
¥ quired concerning ffrelezase and Mr. Hoover stated that everything should
\ be ready; that he obuld be held in the basement. Mr., Hoover stated that he
‘g Sthought the morning paper would be the best means of getting the story out.
L) M. Hoover uested Mr. Tame to prepare a detailed story and them contact
Mr. Hoover stated that he is leaving Florida on Seturdey,
? arriving ip Washington on Sunday noon. Mr. Hoover etated that it would
~7 e a1l right to bold one of ihe robbers until the other one is taken into
2 fustody.

Y

;/h) 70 Mr. Tamr told ¥r,,Boover that he now has the second report of Agents
in the|Puerto Rfv matter. Mr, Tamp advi of the letter

e report contaiding the letter writtem by

Mr. Tamm read the letter to the Director. Mr. Noover

stated that this letter sbould be contained in the Bureau report; that a copy

of the report should be sent to the Att.arney General and to the Criminal
Diviseion,

POP1ES nmwown
| b4o FEB 1 1865 W 5 W /}b)‘




Conversation of Mr. Boover and
Mr. Temm, 2/27/36/ -2-

) e
» 7 ¥r. Tamn adviged that he took the report of igente MNNE” .- (NN
on the Justlce of the}Supreme Jourt matter around to iate yesterday
afternoon and advised ﬁat he would have stand by here.
Mr. Boover stated that word is not received to send back and that

Mr. Bathan should return to Washington around Saturday. is all
right at New York.

Mr. Tamn advised

stated that the Bureau w ndt be a party to this,

“r. Tamn adviged e pardle violator, s who

was picked"up by Agent Mr. Hoover stated that a release should
be given out.

Wr. Tamm advised of thg teletype from SAC Hanson at Loe Angeles
relative to the assignment of apjpccountant at the request of the Committee
investigating reorganizations and bond issues.

Mr. Tamm advised of the teletype from_ relative to the
man who wag picked in Oklshoms and who the Post Oflice Inspectors think
is a contall of Parpis. Mr. Temm stated that he was going to wire Mr.
not try to see this man while he 18 in the custody of the
3 Tfice Imspectors.

Mr,

Mr. Tewm adviged that Mr. Comnelley
e situation with Mr. Banson relative to that

8 in Los Angeles going over
case and the —caae.

. Tamm inquired of the Director what he thought about having

Y the woman who wrote the letters relative to the Chief Justice,

t/" " fired. Rr. Hoover instructed Mr. Tamm to write s to the Attorney
General suggesting that he may wish to take this up with the organiszation

by which she is employed as a metter of administrative procedirs. as to
whether she should be retained in the government service.

=%ﬂ“'!‘md“u= ta tha dd+dnrwmanr

ir. Tamm adviped of the White Blave case of which a thirteen year

o& irl is the victim. Mr, Hoover stated that 1t would be all right for
h ;\Qo ive a brief statement to the preas.

v Mr. Tamm advised of the memorandum from Mr. Egan reletive to the
l-’umae and the insistence for further work by

5 7C’ Mr. Tamm sdvised of the inter—office memorandum prepared putting

Acuat oo Waite Slave cases replacind NN+ SN



Conversation of Mr. Hoover and
aa__ ,m__ ~ trry Ing
B, l8Wm, </ <7/ 30, -2

With reference to the Situstlon in Virginia, Mr. Tamm steted that
Judge Holtzoff thinks tha should be permitted to testify for
the defense in this particular situation inview of the fact that we have
almost been coerced into it by the way the report was handled. M-, ®oover
stated that this would be all right. )

- PR Tt mad of e More 446 h arn o duﬁ_
al =

& remepber*thef
C/ C’Extnr_tign—.aa&in ﬂia.mi Mr. Tapm stated that he did and suppgieg E . Hoover
with the facts.
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Hngh Court Rules
Against Lens Firm
In Anfifrust Suif

By tht ociated Press.
Theggupreme Court today upheld
Jus tentions that

thefSoft-Lite Lens .Co., Inc., 'New

APRIL 10, 1944,

Vi ‘Winlated tWa WRarmian Awtt

4 Uik, Vavadbou wli odiCiidiaidl Al
Trust Act by selling pink-tinted eye-
glass lenses only to wholesalers whao
would resell aés fixed prices to
“licensed” retailéfs.

Justice Reed delivered the 8-0
opi?ion. Justice Jackson did not
parycipate.
separate case, the tribunal, by
y divided vote, sustalned a
lower -‘dpurt opinion dismissing the:
partment's charges that'
thipl- Lomb Opticat {o..|
Na ef &Y !
Adj by agreeing to sell oniy to 'fhe|
det-ute Co. the pink-tinted lerpes.
it made. o )

The court denied the Govern-
:ment’s request for a permanent in-
-stead of & slx-month Injunction
against Soft-Lite enjoining it from|
. “systematically suggesting” whole- |
sale and retefl resale prices for its
lenses, and from ‘executing “fair
, trade” resale price maintenance
contracts, . :

- A decree of the Federal District’
“©Court in New York provided that,

&iter the six-monih period, Boft-|
Lite must comply with -the Mi!_ler-]
PFydings Act permitting minimum
prices for resale of & commodity'
.which bears the trade mark of the
‘distributor, in States where con-
fracts of that description are legal
dor intrastaie transactions.

ﬁ approximately 14,000 dbto-

tric retajlers in the United Stites,
Justice Department said ‘000
8,000 are Soft-Lite licensees, |The
t-Lite Co., the department added,
{"realizes & gross profit on its sales
o1 more than 100 per eent.”
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AN EDGAR HOOVER
DIRECTOR
-y -

> .
PO ‘Px}h.rtumtt of Jusiize :
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£ @mg;m of glnheshgatwn

- e
Janunry 6, 1932.
MEMOFANDUM FOR THE DIRECTOR.

P Marshal of the United States )Supreme Court,
on the telephone, to inquire if eny arrangembnts had beer made
to have Special Agents present at the Supreme Court on January
Tth., euch as were made at the time of the hunger marchers'
arrival ie Washington sonetime pest. I advised the Marshal

thct while I was not in immediate touch with that sltuation I

QRN /} .~ .
S felt satisfied thut no such arrangements hed been made or would !
7 be made in the absence of a specific reques‘t.Fstated
(< thet they would feel quite & bit better satisfie there were
p several Agents present when the hunger marchers arrive tomorrow
& end he made the specific request that if possible at least two or
. three Agents be assigmed to-this duty. The Loeal Office was

instructed to have two Special Agents report to the Marshal of
the Suprerme “ourt at 11:00 4. M. Jenuary 7, 1932, but thai the
Agents should not arrange to stay there more than one day in
the absence of specific instructions.

Respectfully, !0 /} )
L~
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N ACTIVITIES IN CALIFORNIA

m the Fifth to the Sixth Congress sta.:

the following campaigns have been carried vyt wy
artment :

vary Revoluticn.

e Q¢tober Revolution.

e Red Army.

sor and the executiop of Succo and Vanzetti {p. 4,
15 of the Communist International givi,,
- given period were published over 2 peri,.
s of the Daily Worker: May 1,1930; Ay
ril 30, 1933; April 27, 1935; May 1, 14,
May 1, 1940.

ssued between the 5th and the 6th (%,
: fact that—

ican Parties bave also held central schools w!y
inb-Department of the ECCI by the .drawing W v
sphere of Leninism, and by instructions on ory,.

Tnion consider Ameriean Communists g
ded to the Soviet Union or received ghelis
eted for the violation of the laws of 1
cal work entitled “‘Proletarian Journey
» and six others eonvicted in the fammny
d fled to the Soviet Union to be warn;
ian section of the International Lah.
osts under the Soviet Government. QOthe
ee who received a Soviet welcome wen
ywood, Louis Bebritz, and many othen
ing that the American Communist Parn
3 from international Communist head
1y and wittingly acted in every sense
et principal an obligation which in tun
iber of the American party.

3E UNITED STATES Is AN ADVOCATE oF
'MENT BY F'ORCE AND VIOLENCE
TRODUCTION

he United States of America advocata
t by force and violence. As documentan
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This report establishes conelusively that :

(1) The teachings of Marx, Engels, Lenin, and Stalin consti-
tate the eredo of the Communist Party, U. 8. A—in fact of the
communist movement throughout the world. The doctrine of forcefnl
and violent overthrow of anti-Communist governments iz & basic
premise of these teachings.

(2) The model party of the Ameriean Communist is the Com-
munist Party of the Soviet Union, whose history forms a basie
‘guide’’ or textbook for American Communists on the practice of
furee and violence,

(3) The American Party is now and always has been under
the direction of an international Communist organization dominated
by the leaders of the Communist Party of the Soviet Unien, which
is established and documented on the preceding pages 11 to 19 of
this report. This was true under the Communist International and
now under the Communist Information Bureau. This worid move-
ment has consistently advocated forceful and violent measnres
arainst anti-Communist governments. It is no mere eoincidence that
in every one of the countries recently overthrown by such Commu-
nist violenee, leaders of the Communist International have seized
positions of power.

(4) The Communist Party, U. 8. A., and its leaders, both
presert and past, are on publie record as advoeates of the forceful
and violent overthrow of the American Government, despite their
recent disavowals., Many of these leaders have received training in
Voscow: on the practical application of such methods.

(3) The Communist Party, U. 8. A., has encouraged, supported,
and defended, without a single deviation, the ruthless measures of
foreign Communist parties to overthrow their legally constituted
governments by foree and violence. In other words, what the Chinese
or Greek Communists are doing today ts what the American Com.-
munists plan to do tomorrow under similar eircumstances.

(6) While the Upited States Supreme Court has not yet made
a judicial determination on the question, numerous lower federal
vourts have, with unusual consistency, handed down decisions whieh
characierize the Communist Party, U. 8. A., as an advocate of over-
throwing our government by force and violence.

The threat offered to our national security by the continued, almost

mrestricted operation of such a movement within our own borders should
be vbvions to everyone.

Communism today, far from being the weak, isolated movement it

“—

wee was, is 4 powerful foree for evil whose influence is being exercised
m virtually every eountry in the world.

Under the leadership, support, and inspiration of the Soviet Union,
scommunistic dictatorship has been forced upon one nation after another
w Ewrope by.the ruthless use of force and violence, These outbursts of
Comnunist violence—all obviously aimed at paving the way for eventual
nbversum of the entire world to Moscow dictation—have also occurred
@@ Asia and in our own hemisphere.

n Un-American Activities submits th

his report will dispel any confusion®
y exist in the mind of the Amers
need for adopting and enforcing lers
st Party, and illustrate the voluminm
ation and its enforecement.




g
| ) { STIVITIE.
“N-AMERICAN ACTL

r}‘ ] 186 UN-AMERICAN ACTIVITIES 1N CALIFORNIA .

‘ NI CCEPTI
. ‘ . i CUMMUNIST DECE

No better case in point conld be cited than the evideues .. A NIT DK

. i =T el - _—— . . o ' 4, vl Rt A
in the documenis on Nazi-Soviet ielations, 1939-41, publish., _ Yeoro ate @ number u

ions, 19 o Ty a strike againsi
State Department. In other words duplicity is innate in the (. - W her it be il & SUTRE B

s ¥ - b we force
: movement which was advised by Lenin to “*resort to all sorts ;. R { Mmt(é?]’, nti}(:im of
g, maneuvers, and illegal methods, to evasion and subterfuge,” iy .- - e aionol Ao ]fh; Llafmck
. accomplish ity purpose. Tt is in this light that the following Con- J§ ague 4e vt ",,f,l,e the (ommunists
i denials regarding the use of force and violenece must he consiter; e My B j'm{f t in Chicago in
4 (Statement of William Z. Foster, chairman of the Communiv g g b, Vi Steel plan OFOner’s
i U.S. A.- o« L were kl“(’.(}é A wl‘Omd- tJ
L . - ‘ - p ; prepare
1'1,5 Question. Does the Communist Party advocate the overthrow of the Uniie. v W 7.0 Lattd h_l en Cdrefﬁ % é}rosls suppl
% . Government by force and violence or by any other unconstitutional means” @t provision for Re } e
i3 . Answer, We'll let the Supreme Conrt of the United Sintes answer 1} . L YEIRR t'ommnunist press then pro¢
EH . _...——-—v tion for us. In its decision in the Schnerderman case, June, 1943, after vu- . stend g‘nr]m?ation and the Ch
i exhaustively, on the one hand, the charges that the Communist Party wiv Bt . \ Novemher 24, 1939, a.
i violent seizure of power and on the other hand, the practices and docirin. S Spedhiiy 0N NOVETLNE 1 ‘,1 V.M.
. party, including the writings of Marx, Lenin, and Stalin, the Court said [ IR T T3 of litrle Finland, v. .
! “A tenable coneclusion from the foregoing is thut the party in 1027 . - ¥ Fore. . MNTairs, brazenly declared :
B achieve its purposc by peaceful and democratic means, and as a theoretic - e o eitizeng of the Soviet Ur
: iustified the yse of foree aud vistence only us n method of preventing sy - Wi i W Y of Finlnnd toward our e
forcible counteruverthrow once the party had obtyined eontrol in @ peaectu - "”er”“lmt[“ cternal security of our
or a8 a method of last resort to euforce the majority will if at some Hdel: . i ,murch “: e; en initiated by the ]
1 In the future because of peculiur eircumstances constitutional or peaeeful o il apme DRTS U 1d Finland, * * * (
S were Lo longer open.” Borae et L."'gnu'"cunn Inc., New Yo
‘ We Communists aceept this formulation as a fair sintemeut of our . & Yoondi (Coward-Aelani, . Wt
W toward the question of political violence. American Communists have gl - Tias pobiey of blaming the vietim
© nized the historical fact that parties with advanced

e Harly 3 i Schneiderm.
The danger of violence in such situations always comes from the reactionan -, - s » Marlin Stone In th«‘ed:.r the much-di
who refuse te bow to the dernocratie majority will. {New York Herali I- We nel pot stop to const stnblished go
Japuary 11, 1948, p, 88.) d @ rrr (opee was to be used if established g

. . % ~f . 1o nuke themselves over into prolets
Foster did not state that the majority epinion in the Selineid

rocial programs cann oo violenee, drew forth the followin
governmental power by conspirational methods or by minority coups dutu *
SULGUTILY ORLIOH .‘:71 LG Sedniehl! S= ¢ vernieatil Stru?turiﬁ' G;‘; S!;‘f:ﬂ"dlnha;;;
case also declared that *‘This court has never passed upon the i~ §§ %= b e and the measures
) e . et o ol puvernme e
gf whether’ th% party does so advocate, and it is uniecessary for - s ertecomin v, United tates, 320 U. 8. 118, 2
o 80 now.,”” (Schneider fed e :
1t ; (s ; n man v. United States, 420 U. 5. 118, at p .. A« auother loophole it shou}d be‘ ng
1 1s generally conceded by legal authorities at the presets e« aion prohibits action againsg < an
that the fact that Russia was an ally at the time of the decision o ]

. . . Lo o R B LG RPLISIIE e wa: Lewewraey, whereby the major.it}'
pressing need of national and international unity for the task of | watain their right to determine their «

ing_ t_he x’_&xis l_’owers, created an atmosphere condueive to a fav Subvirsion ts not prohibited againe
decision in thig precedent-making ease, of which the court conl Amiran Government. Thus the Comm

:mve beeg I;nmmdful. There is good grumld‘ for the belief thata { ‘& g, /., . that such tustifulions a"e_”?t.”
est case before the United States Sup]‘emf’ Conrt will vesnlt in ades ¥y the Lmerican pCOph’ can mairniain

opinion regarding the party’s advocacy of overthrow of governme! o or deeide that @ majority 1
ev oo toward the institutions of Amery

foree and violence. In publishing this report, your commitice s
by e diately loses its validity.

aid in clarifying this issue,

In his pamphlet entitled ““Is Communism Un-American?” Fu:' Tinse who remember the facility wit.
Dennis, general secretary of the Communist Party of the United =" 4 5y coneeption of the United S
has voiced a similar denial of advocacy of foree and violence: l v

Questi Th ty’s aim is the viol h f the A ! o o one of warmongering “RPenallT
estion, € purty's alm is the violent overthrow of the American systes Lo, NETTPR T : 1 18
Answer, The position of the Communist Party on this guestion is deft - ‘“‘ ’ t!“ E)ta_hnuliltlel‘ pa_et 1111 ;’E;tlc’
embodied in the constitution of the Communist Party which states: S iy Ob‘.m"m” face-sa\"mg:. g
“Adherence to or participation in the activities of auy cligue, group or 677 The sincerity and reliability of M.
faction or party, which conspires or acta to subrert, undermine, wenken or over?t” Sheaey of overthrow of our Governms
any or all institutions of American democrucy, wherchy the mnjority of the Am’> wri . -t N ; his avowed host
people can maintain their right to determine their destinies in auy degree she Flots]y impugned by his 1948 ;
: A exptessed as recently as March, 1

punished by immed.iate expulsion * » =
Force and violence—resistance to the process of basic social chinge—" o Political Affairs. Here he rEfe?s |
e
“o of two ““hostile camps,” that of “‘im

always been i‘nitinted and exercised by reactionary clusses bent on majntaining i
Power and privileges against the will of the overwhelining majority.
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necessarily advocate the overthrow of the government by foree s
lenee,_ but that he was in reality eooperating with the Communix
: only in wholly legitimate measures and, therefore, was not g ﬁ"
therewith, in the sense intended by the statute, as to warrant his de,
'y tion; and (2) that evidence of affiliation employed to find that i~
was 8 member of the Communist Party was improperly aix-
Nowhere did the court suggest that the Communist Party did not

cate the overthrow of the government by force and violence, sinc
question was not in issue.

& o1 . C. A B)Y); Ex parte Jurgang (1.
el 25 F.2035 (C.C. A 8)). &7
The following are excerpts from opi:
anrts on the advocacy by the Communist .
prevmpent by foree and violence: .
mtn. Y HoTee o n e g
Antolish v. Paul et al. (283 ¥. o7 B’.'Q’L‘J
31 When, therefore, purposes and methods .
wwdr-w of gociety and government A8 now ofganiz
&mm.as'~] a0 Inngunge such as “by direct action,” by.
v artien,” nupgesting “the army of the proletark
@ "rd puard,” the use of all means of “battle,” d
st sery i open combat, and the like, the query at ¢
& bty susceptible of a meaning which necessaril
poneas e means and necessarily suggests repugna
& mriziew any idea except a change so peaceable, yet
o tk- uld to the new era will come sbout with a
o g e willingly receding before the new. It suffice:
W marw] upon argument, thet it ig hardly fsir to a
a » ruevedingly mild. Im gther words, the concessi
& weans to be used, if success is to be achleved, i
$hesrrrr other means prove unavailing.

Skifiinglon v. Katzeff (277 F. 129, at pp.

We bave carefully examined these exhibits fc
®wbeor they contain statements which, giving to ]
A warrint any reasonable mind in reaching the

¥ traches or advocates the overthrow by force a
® v cunstitited.

Frlivwing are some of the declarations of purpo
el n the manifesto of the Communist Internation
- ®tuin of the Communist Party of America, are bindin
& .t the application for membership the applicant -
—-’*F‘J"m and tacties of the party and the Communist 1

‘ommunism does not propose to ‘capture’ the i
™ 1 eonquer and destroy it. As long as the bourgeo:
e can bufile the will of the proletariat, * * #

“The stute is an organ of coercion, * * *

“Thetefore it is necessary that the proletariat ..
:"'\-'n aud suppression of the bourgevisie. Proletariar

't fuct; it is equally a recogaition of the fact that
“f ety the proletariat alope eounts as a class. *

“n_“' proletarian class struggle is essentislly a pol
iy i the senge that its objective iz political—overs
e dian which capitalist exploitation depends, and th

'« Jwer, The object is the conquest by the pro
Mty v gy

FEDERAL COURT DECISIONS

& -—/—'v _ Opposed to this refusal on the part of the Supreme Court «f
' United States to make a judicial determination mﬁ. '
munist Party advocates the overthrow of the government by fore
violence we have the decision of many lower federal courts the
part.\; does so advocate.
Benmotsu v. Nagle (44 F. 24 953, 954-955 (C. C. A. 9) ) : comi
denied (283 1J. 8. B32) ; Saksagansky v. Weedin ((53 .24 1%,)16 e
) }; Wolck v. Weedin (58 F. 2d 928, 929 (C. C. A. 9) ) : Sormusn
‘:Vagle (59 F. 24 398, 399 (C. C. A. 9) }; Branch v. Cahill (BR F. U
346 (C. C. A. 9) }; Berkman v, Tulinghast (58 F. 24 621 ; 622.623 7
A.1) ) ; Inre Saderguist (11 F. Supp. 525, 526-527 (D, Me.) ) : af:
sub nom., Serquist v. Ward (83 F. 2d 890 {C.C.A.1) ) ; United S'an

_Cm_-ran_(ll F. 2d 683, 685 (C. C. A. 2)); certiorari denied sub
Vojnovie v. Curran (271 7. 8. 683) ; United States v. Smith (2F ¥

91 (W.D.N.Y));Re Worozcyt et al. (58 Can. Cr. Cas. 161 (81
Nova Seotia, 1932) ). Of the three cases mentioned in the opiuik
Schneiderman v. United States (320 V. 8. 118, at 148, fn. 20) as hi
to the contrary, one—Colyer v, Skeflinglon (265, Fed. 17 (D, Mas
was, as there noted, reversed on appeal (sub nom. Skeffington v. K¢t
277 Fed. 129 (C. C. A. 1) }; and one—Strecker v. Kessler (95 F. %"
(C. C. A. 5))—was affirmed by this eourt, with modification, on
grounds, and without consideration of this point (307 U. 8. 22). It
third, Ex parte Fierstein (41 F. 24 53 (C. C. A. 9) ), the only evid
addne._?d n support of the finding was the bare statement of the ar
detective that the party did so advocate.

These conrts have uniformly sustained, when hased on cont
recor@s, pdmin‘istrative findings to the effect that the Communist Pe¥
from its inception in 1919 has believed in, advised, advocated, and 12
the overthrow by force and violence of the Government of the U™
Stah_as. Other courts have gone to the extent of holding that the Cor
munist Party, as a matter of law, will be presumed {o advocate foret
violence even in the absence of specific evidence.

Murdogk v. Clark (53 F. 24 155, 157 (C.C. A. 1) ); United Sl
ez, rel. Yokinen v. Commissioner (57 F. 24 707 (C. C. A, 2) ) ; certie®
denied (287 U.8.607) ; United 8tates ex. rel. Fernandas v. Commis®
of Immigration (65 F. 2d 593 (C. C. A. 2) ) ; United States v. Pr®
Viv 3. el o33 (U, U, A. 2) }; United States v. Reimer (79 F. 24 3139
(C. C. A. 2) ); United States ex. Fortmueller v. Commissioner of 19®
gration (14 F. Supp. 484, 487 (S. D. N. Y.) ); Ungar v. Seaman (473

+

“The vrganized power of the bourgeoisie is in the ¢
usder control of bourgeoise-junker officers, its poli
- W4 priests, government officials, ete. Conguest
.h"""‘)' a change in the personne! of ministries, bu
"4un of government ; disarmament of the bourgeois
- vl the white guard ; arming of the proletarist, 1
“.“.d of workingmen, * * *
e 1}'_9 revolutionary era compels the proletariat to
* 'nhwh_ will concentrate its entive energies; namely,
Wut, direet conflict with the governmental machine
~*. such as revoluticuary use of bourgeoise parli
ToRdary wignificance, * * ¥

L 31

Wil war jg forced upon the lzboring classes by |
.u“:“" must apswer blow for blow if it will not renoun
" %hich jg at the ssme time the future of ail huma;
20y, ¢ Commupist Parties, fur from conjuring up
Yo shorten its duration ns much as possible—in
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ndix with texts of some of the constitutiong
ed or discussed.

=rnat the freedom of speech which is secnred by the Constitution does not confer
Jdeolute vight to speak, without responsibility, whatever one may choose, or an
.rricted and unbridled license giving immunity for every possible use of latipuage
preventing the punishment of those who ahuse this freedom ; and that a state in
aercise of its police power may pouish those whis ahuse this freedom by utterances
.aul to the publie welfare, tending to incite to crime, disturb the public peace,
wdinger the foundations of organized governsuent and threaten its overthrow by
.x{ul meuns, is not open to question.” {p. 371.)

Thus, in effect, the question before us is : Where does the individual's
—lum end and the state’s police powers begin ?

s, CONSTITUTIONAL LIMITATIONS

s legislative powers in its legislat-re, 1, g -
limitations expressed in the constityting of

ch we are principally confrc_)nted, in consid,
of state statutory regulations CONCerng
v common to all of the states.

ressed in the form of guaranties uf fyngy

immunities, generally referred 1o an the I, Tarse Lamivamions Turose Turer Basic STANDARDS

These constitutional limitations impose three major Tequirements,
. basie standards, for statutory regulation of subversive gctivitigs.

(1} The due process clause requires that such a statute be suf-
iviently explicit to inform those who are subject to it, what conduct
- their part will render them liable to its penalties, and be counched
w terms that are not so vague that men of common intelligence must
pecessarily guess its meaning and differ as to its application

Whitney v. California, 274 U. 8, at p. 368).

(2) Such a statate must bear an appropriate relation to the
-afety of the state (Near v, Minnesota, 283 U. 8. at p. 707).

While these two standards may give rise to some diffieulties as to
iency of proof, they present no insurmountable obstacle to the
“ment and enforcement of effective curbs upon subversive activities,
The third standard, however, presents difficult problems. That
-iard, resulting from the preferred position of the freedoms secured
v First Amendment, is:

e, Article I of the Constitution puarante, |
zion (Sec. 4), freedom of speech {Se 3y, |

e. 10), coupled with the reservation theg
hall not be construed to impair or dewy
sple” (See. 23). (For text, see appendiy }
‘nited States furnishes similar guarantuy !
press, and of assembly (Amendt [y),
af **the enumeration in the Constitutug, |
aenstrued to deny or disparage othesy
mandt. IX), as limitations upon Cea !
phocess clause of the Fourteenth Amend-
legislative action (Gitlow v. New Vb _
Timpesofa (1931), 283U, 8. 697 ; Pred
%3iCﬂntwell v. Connecticut (1930,
k 3 discussed on page 570. Nrar v Mea.
atpte providing for the abatement of ¢
amatory newspaper, magazine or s ;

s violated by the appellant who pals
ineapolis enforeing officers and aceneing
nties energetically. The court held dm
'.nﬂ'ingement of the liberty of the pras
ymendment. DeJonge v. Oregon m dine
Taptwell v. Connecticut held that a Cal;
‘eation of funds for religious purpail

shis Witnesses who solicited oo

rfpamphlets, was unconstitntirssl &
eedom of religion) withoat ~

“CLEAR AND PRESENT DANGER''

(3) Any statute restricting those liberties must be Justified by
Alear public interest, threatened not doubtfully er remotely but by
dear and present danger (Thomas v. Collins (1945), 323 U. 8. 518).

The Thomas case involved a Texas statute that required a labor
+ organizer to apply for an organizer’s card before soliciting any
«'ers for his organization. The court held that statute unconstitu.
al as applied to the president of the International Union U. A. W,
ol Automobile, Aireraft and Agricultural Implement Workers),
“lsed an address with a general invitation asking persons present
z>mbers of a labor union to support a certain local union. In holding
the statntory restrietion of the liberties guaranteed by the First
timent, as applied to the facts, was not justified, the conrt stated :
“The rationnl connection between the remedy provided and the evil to be curbed,
iz other contexts might support legislation againat attack on due process
k. ¥ill not suffice. These rights rest on firmer foundation, Accordingly, what-
wrasion would réstrain orderly discussion and persuasion, at appropriate time
e, must have clear gupport in public danger, metual or impending. Oaly the

dhuses, endangering paramount interests, give occasion for permissible Hmi-
" It in therefore in our tradition to allow the widest room for discussion, the
't range for its restriction, particularly when thig right is exercised in con-
+€ with peaceable aesembly.” (p. 530,)

tions imposed by the seversl

atjon to the requirements of the
cppessed in the federal constitubos

pstitution of the United State
pd and applied in judicial d

to prevent subversive sctivities
b3

- !
i f religw
g an establu.hment Q
& the freedom of poCch. nr of IM‘ :

wlgble and to petition the goirtus=
¥

e

These rights are not absolute, As stated by the United States
oreme Court in Whitney v. Catifornia (1927),274 1. 8, 357

AL eI
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Although the ‘‘ciear and preseni danger’’ standard (applied iy
Schenck v. Unifed States (1919), 249 U. 8. 47) was given a somewha
restricted scope in Gitlow v. New York (1925), 268 U. 8. 652, wlich
upheld the New York Anarchy Act, the more recent decisions in Thomas
v. Collins (1945), 323 U. 8, 516 ; Thornhill v. Alabama (1940),310U. 8,
88; Schnerderman v. Uniled States (1943), 320 U. S. 118, and Bridy
v. California (1941), 314 U. 8. 252, indicate that the ‘‘clear and present
danger’’standard must be met in formulating a measure that in any
way restricts or hampers the freedom of religion, speech, press or peace-
ful assembly.

In the case of Schenck v. United Staies, the defendant was con.
vieted of violating the Espionage Act of 1917 by attempting to cause
insubordination in the armed forces of the United States and 1o obstrua
the recruiting and enlistment service of the United States while it was
at war with Germany. The defendant had published a document ciren-
lated to men who had been called to service and allegedly ecalculated 1o
cause insubordination and obstruction. The court. affirmed the convie
tion of the defendant and stated tliat ‘‘The question in every case
[involving freedom of speech} is whether the words used are used in
such ecircumstances and are of sueh a nature as to create a clear and
present danger that they will bring about the substantive evils that
Congress has the right to prevent.”” {p. 52}

The Thomas case involved a Texas statute which sought to regu
late labor union organizers. In the Thornhill case, the court found that
an Alabama statute prohibiting picketing was unconstitutional.

In the Schneiderman case, the court reversed a lower court deeh
sion canceling the citizenship of Schneiderman on the grounds that he
had illegally procured citizenship. It was alleged that Schneiderman al
the time of his naturalization had fraudulently concealed his member-
ship in certain Communist organizations which were opposed to the prin-
ciples of the Constitution.

In the Bridges case, the court reversed the conviction of a labor
leader who had been held in contempt of a state court, for causing the
publication of a telegram from himself to the Secretary of Labor. on
the ground that the telegram constituted an attempt to influence the
court’s decision since it contgined a threat to strike,

The determination of what constitutes a ‘‘clear and present dan-
ger’’ presents the problem most difficult of solution. For, as stated by
the_Supreme Courtin Bridges v. Californie (cited above)

“In Behenck v. United Btates, however, this court said that there must be 8
determination of whether or not ‘the words used are used in such circumstanees and

are of such a nature ar to create a clear and present danger that they will briot
about the substantive evils’ We recognize that this statement, however helpful, d»
.-l A 4tk =—Lo¥e wmehlao Ae Mo Towwdlneg Denedai. cnld 1o ki, aann urring

AIUL UCWIPIVLTIEU LT WULIEY PIUDIENE. A8 ML, Jun AN Bl 111 DI CUlIL e
opinion in Whitney v. California, 274 U. 8. 357, 374: “This court has not yet fxed
the standard by which to determine when a drnger shall be deemed clear ; how remel*
the danger may be and yet be deemed present.! ® * * (p. 261.) .

“What finally emerges from the ‘clear and present danger' cames is a WO,“'““_‘
prineiple that the substantive evil must be extremely serious and the degree of imm'”
nence extremely high before utterances can be punished. Those eases do not purport
to mark the furthermost constitutional boundaries of protected expression, nor do **
here.” {p. 243.)

UN-AMERICAN ACTIVITL

II1T. STATUTORY AND JtU
In view of the difficulties inheren
nd present danger’’ test, we believe th
atent of the power of the Legislature
«to exarnine some of the more significar
«nstrning and applying those statutes.
sf the statutes discussed will be found in
at Page 581.
We have not included considerati
wich a time, the clear and present dan

dinv am tha naoa AF ctatntarv rariilatie
mall 10 vO€ Casd Of Sraclilly Tegualil

«f peace.

Regulations concerning subversive
nal forms : First, statutes that directly
datutes that directly affect orpanizati
[ organizations.

A, STATUTORY REGULATIONS THAT DD

1. Treason. Treason against the
“tate, adhering to its enemies, or giving
axd punished by Section 37, California
iix}, the definition being derived iro
State Constitution. (For text, see Appe

Misprision of treason, consisting -
'reason without otherwise assenting tc
runishable under Section 38, Califor:
Appendix.)

2, Insurrection and Rebellion. Ir
-f active and open resistance to the a
ment. Section 143 of the California Mi
izes the Governor to declare a state of ir.
fied ‘‘that the exeention of civil or er
resisted by bodies of men, or that any «
resist by force the execution of such p
rounty or c¢ity are unable or have fail
laws’” and he may order into the serv
text, see Appendix.} Section 145 of the
Code provides for punishment of anyo
the Governor’s proclamation. (For tex

3. Sedition. Sedition may be gen
of mouth, publication or otherwise, dis
nent or the advocaey of its overthrow
statute which prohibits sedition as su«
meludes eriminal anarchy, display of
ment, and criminal syndicalism.

& Crimingl Anarchy. Statutes 1.
hibit the forceful and violent overthro
Usually such statutes also prohibit the
organized government.

The New York Anarchy Aet (for1
Law, Secs. 160-166) provides, in part,
advise or teach by word of mouth or
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issue or knowingly circulate, sell, distribute or publicly display any '
paper, d_ocumen!; or written or printed matter fn any %ormpcoitili]ﬂim
advoeating, advising or teaching such a doctrine; or to organize or Ilfel |
organize or become a member of or voluntarily assemble with a groy ol; |
perS(')Il‘ls f(I):Ilnd %({) teach or advocate such & doctrine, P
e New York act was upheld by the .S_ggrﬁmg Court in Gi '
New York, 268 U. 8. 652, decided in 1925, where the defendant Wits“f?gn; |
to be responsible for a manifesto advocating overthrow of the government
by vxﬁfnee and unlawful means. :
e court in the Gillow case did not apply .he *‘clear and present
danger’’ standard, holding that the test apl;qizd only to actionsp;?etﬁ 3
class involving t}le Espionage Act. The court held the eriminal anarchy !
statute in question valid, observing that a state, in the exercise of its
police power, may punish those who abuse the freedom of speech by utter-
ances inimiecal to the public welfare, tending to corrupt public morals
and inciting to erime. The court recognized the legislative determination
of the danger of substantive evil arising from utterances of a specified
(t:llllsrﬁetler. dJd ust&ce Holmcsddissepted to the majority opinion, adhering te
clear and present danger’’ tes i i i i '
rendered the statute unconst?tutionzl.t, wehich, A applied, wmight have
_ The Gitlow case has not been overruled. However, later decisions tend
to indicate that the ‘‘clear and present danger’’ standard applies to all
state legislative action that encroaches upon the liberties guaranteed by 1
the Bill of Rights. We cannot say with assurance that this standard does
not now apply to such statutes as the New York Anarchy Act. .
_ We are not aware of any California statute that expressly prohibits
criminal anarchy. However, that offense would appear to fall within the
scope of the criminal syndicalism laws of California, diseussed below. i
b. Display of Emblems of Opposition to Government. Section 616
of the California Military and Veterans Code prohibits the display of ]
any f:lag, banner or badge in any public place or in any meeting plaée o
public assembly or on or from any house, building or window, as a sizn,
symbol or emblem of “‘foreeful or violent’ opposition to org:;nized gos-
ernment, or stimulus to anarchistic action, or aid to propaganda advoest-
ing overthrow of government by force. (For text, see Appendix.) That
section, enacted in 1935, is based upon former Section 403a of the Cali
fornia P?‘nal Code one of the clauses of which (prohibiting the display
ofa ﬂ’g.g as a sign, symbol or emblem of opposition to organized govern-
1(1113;% )3 2ggdU .bsefarésg.eld unconstitutional in Stromberg v. Californd
In the Siromberg case the defendant, a member of an organization
affiliated with the Communist Party, was supervising a Youtl? Camp it
Ban Bemqrdmo. Each day she directed a ceremony at which a camp-made
reproduction of the flag of Soviet Russia was raised while the children
saluted and p}edged allegiance to the flag ““and to the cause for which it
stands, one aim throughout our lives, freedom for the working class.”
The SuPrjgmg Court held the clause in question was void for vaguenes |
and indefiniteness, stating that its terms might include peaceful and
orderly opposition to a government, organized and controlled by a politi- §
cal party, as well as a Communist organization. ‘
The p‘resent section was re-enacted, limiting the prohibition of that
elause to ‘‘forceful or violent’’ opposition to organized government, 0

aform with the law established in the St
stutionality of the present section has 1
¢. Criminal Syndiealism. Criminal
Jvocaey of industrial or political change i
.ree and viclence or unlawful methods ¢
catute prohibiting criminal syndicalism |
wering 's California General Laws, Act B4
shich was upheld by the Supreme Court in
. U. S. 357, when it affirmed the conv
urly and aetively participated as an org
t the Communist Labor Party of Califo
ury to have been organized to advocat
andicalism as defined by that statute.

Tt should be noted that in DeJonge v.
4e Oregon eriminal syndicalism statute
nakes it a erime to preside at, conduct,
aeeting of an organization or group whic
sndiealism or sabotage) was held uncon:
‘he particular set of facts presented by

The defendant had been a speaker at
wred by the Communist Party. The meet
-urpose of protesting the activities of t
arike by the coast longshoremen. It was
advocacy of ¢riminal syndicalism or any u

The court beld that, notwithstandin,
nist Party, the defendant still enjoyed h
v take part in peaceful assembly. Portio
the court in the DeJonge case appear to l
liscussion. The court stated :

“# % » His sole offense as charged, and
tenced to imprisonment for seven years, was the
sublic meeting, albeit otherwise lawful, which
"ommunist Party.” (p. 362.)

“The broad reach of the statute as thus af
nember of the Communist Party, that member
"o such a charge. A like fate might have attend
t1. who ‘assisted in the conduct’ of the meeting
mecting, however lawful the subjects and tenor
¢ timely the discussion, all those assisting in
‘hject to imprisonment as felons if the me
Purty * * *7 (p. 362.)

“While the states are entitled to prote
privileges of our institutions through an attem)
in the place of peaceful political action In orc
tovernment, none of our decisions go to the lei
of the right of free speech and mssembly as the
pplication. * * * " (p. 363.)

. “It follows from these considerations ths
Mtitution, peaceable assembly for lawful discu
If the persons assembling have committed crix
\re engaged in a conspiracy against the public p
for their conspiracy or other violation of valid f
the atate, instead of prosecuting them for such
in g peaceable assembly and a lawful public .
tharge.” (p. 365.)
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4. Sabolage. Sabotage statutes generally contemplpte wilful
destruction, injury or diminution of value of physical propert} belonging
to another. The crime of sabotage has been incorporated in the California

statute relatmg to crlmmal syndlcahsm (clted above) and|is therein
defined as meaning ‘‘wilful and malicious physical damage of injury to

The Friedman case involved a wa
wt be considered as determinative .
“ons and procedure for the deter)

«rvants.

With respect to peacetime re
nployees, the Supreme Court in 1
1047Y, 330 U. 8. 75, upheld the pros
et (18 U.8.C. Supp. V, Sec. 61h)
‘he government from undertaking ‘¢
nent or in political campaigns.”’
The court, in affirming the los
'nrr)ught by certain members of the
novernment and a union of such er

s Mvi] Qarvips Commigcion fram or
d¢ LIV oérviee UOIMINISsIen Irgin 1

n question and for a declaratory j
‘utional, stated:

“We have said that Congress may re
-mployees ‘within reasonable limits,’ even
~tent upen unfettered politicul action (p. 1
n the judgment of Clongress menace the in
-zislation to forestall such dunger and adey
1. 103.)

The court, in the Mifchell cas
srivate, on public affairs, personali
wi an objective of party action, ar
'mg as the government employee d
'arty success.

Another Supreme Court decisio:
v Lovett (1946), 328 U. 8. 303, whic
‘ional appropriation measure that

‘hree named employees, who were 1
“ommittee to be unfit for governm
ubversive activities.

The court held that the provisio
l Seetion 3, Clause 9 of the Feder
ho bill of attainder or ex post facto
tad the effect of accomplishing the f
*ithout a judicial trial.

{(b) State Employment. The (
Yate employees to take an oath to su
5tates and the Constitution of Cal
for text, see Appendix), and pro}n
%ho advocates, teaches, justifies, ai
force and v:olence, sedltlon or treas
State of California, and requires in
*ommitting such an act during his ¢
e Arnnandir )

S Aapipuiiuia.

The California Government Co
¥ oath to support, maintain or furt
U policies of any foreign governmer
Gtion thereof or to obey the orders
ent or official thereof is ineligible 1

physical property.’”’ (For text, see Appendix.)
Theﬁ?w‘ﬂpheld the validity of the sabotage] provisions
of the California statute in Rurns v. Unifed Slates (1927), 27§ U. 8. 32,
affirming the conviction of the defendant for organizing, gssisting in
organizing, and becoming a member of an organization (the|Industrial
Workers of the World) which was found to have been oxganized to

advocate and teach acts of industrial sabotage.
5. Masks and Disguises, Many states have enacted laws pontrolling

tha wearing nf moclke and Rmrrrnccm to conceal identity. AlCaliforpia

WAL WP LR ALLE UL AIGSDY Gl ulﬂbulﬂbﬂ Wr LULIVCGL Jucuuu FsN U‘lllluluﬂ
statute prohibits the wearing of masks {(Ch. 153, Cahf [&ta 1923,

Deering General Laws, Act 4707). (For text, see Appendi}.) We are
unaware of any reported decision involving that statute,

6. Criminal Conspiracy and Unlawful Assembly ost states,
including California, have statutes prohibiting conspiracy ty commit a
crime (California Penal Code, Section 182, For text, see Appendix.)
and unlawful assembly. (Cahforma Penal Code, Sections 40 408, and
416. For text, see Appendix.) However, these statutes are |of generai
application and do not relate partlcularl} to eriminal subve
ties.

ive activi-

Mareh 21, 1947 (Exec. Order No. 9835, 12 Fed. Reg. 1935), s directed
that inquiry be made into the loyalty of all persons in fedefal service,
and established procedures for the discharge of employees gs to whom
reasonable grounds exist for belief that they are disloyal to fhe govern-
ment.

‘We are not aware of any judicial decision in which t
tionahty of this order has been eonsidered.

It is noteworthy that in Friedman v. Schwellenbach (1946), 159 Fed
2d 22, the United States Court of Appeals, Distriet of Colum m nphe

a war service regulation permitting the removal from fcdlal service

7. Public Employment. :
(a) Federal Employment. The President by his executiie order of
constity-

of a person concerning whose.loyalty to the government the Cvil Serviee
Commission entertained a reasonable doubt.

The defendant in that case had been conditionally transfprred from
a government position not under the Classified Civil Service|to a place
in the Division of Central Administrative Services, Office for Emergency
Management, a posmon requiring civi] service status The trpnsfer w4
made expressly ‘‘subject to character investigation.”’

The court held that the United States has the right to ethploy such
persons as it deems necessary to aid in carrying on the publfc busines
and to prescribe qualifications and to attach cenditions to thdir emplo¥
ment, ruling that it was beyond the provinee of the court to peview “"
ﬁndmg of the Civil Service Commission as to the existence of afreasonable
doubt of Friedman’s loyalty. The Supreme Court denied a wiit of certi
orarl in the matter (330 U. 8. B38).

mv w' j : W‘ M
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kind under the State or any of its political subdivisions {Sec. 1023),
(For text, gee Appendix.)

The California Government Code further provides that advoesey
or membership in an organization which advocates the overthrow of the
United States Government by force, violence or other unlawful mesns
is sufficient cause for dismissal of public employees (Sec. 1028). (For
text, see Appendix.) .

The California Education Code provides that certified public school
employees may be dismissed for the commission, aiding or advoraling
the commission, of acts of eriminal syndiealism (See. 13521). (For text,
see Appendix.) It also provides for an ocath or affirmation as a pre
requisite for certification of teaching eredentials (See. 12100), (Fu
text, see Appendix.)

~ We are not aware of any court proceeding in which the constits.
tionality of these provisions has been presented for consideration.

However, the District Court of Appeals in Board of Educalion v.
Jewett (1937), 21 Cal. App. 2d 64, 68 Pac. 2d 404, affirmed the judg-
ment of a lower court which sanectioned the dismissal of a teacher who
was found guilty of unprofessional conduct in violation of Section
0.650 of the former California School Code, the origin of the present
Seetion 13521 of the California Education Code.

In that case, the defendant attempted to enlist from his pupils
support for his anti-American pro-Russian views, Among other things,
ke distributed communistic pamphlets to his pupils in the elassroon.

8. Flag Seluting. In West Virginia State Board of Education v.
Barneite (1943}, 319 U. 8. 624, the Supreme Cgurt-had under consid-
eration the expulsion from school of students who were members of
dJehovah’s Witnesses, .

The students had refused to execute the flag salute as required by
the local board of education. They refused to salute the Flag on the
ground that to do 80 would be in conflict with their religious belief that
they should not bow down or serve any graven image. The Jehovat's
Witnesses considered the Flag an image.

The court, in stating that the flag salute requirement violated the
First and Fourteenth Amendments, stated that it ‘‘transcends const:
tutional limitations on their power and invades the sphere of intellect
and spirit which is the purpose of the First Amendment to our Cousti
tution to reserve from all official control.” (p. 642.)

9. Alien Registration. In Hines v. Davidowttz (1941), 312 U. 8.
52, the Sl@%ﬂgﬂ%kfouud that the Federal Alien Registration Aet
of 1940 0TS, with the Immigration and Naturalization Laws, a com-
prehensive and integrated scheme for the registration of aliens, whi
precludes the enforcement of state alien laws such as the one adop
by the State of Pennsylvania in 1931, then under consideration.

The Pennsylvania law required all aliens eighteen years or 0%¢%
with certain exceptions, to register once each year,

The Federal Alien Registration Act provides for a single registr

e W

tion of aliens fourteen years of age or over. The national power
supreme over that of the state in the field of foreign affairs, inciuding
power over immigration, naturalization and deportation.

UN-AMERICAN ACTIVITIE

Where the Federal Government h;
~eulation in this field and therein prov
- of aliens, a state eannot, inconsisten
-nfliet or interfere with, curtail or ¢
sforee additional or auxiliary regulat

The decision in the Hines case se.,
ongress (inferred from the scope of th
«upy the field and thereby preclude
%id. Had Congress indieated a contrar:
«lvania statute would have continued .

10. Oath Requirements. The Nat
" 8. (. Sec. 159 (h)) provides that, t
-4h officer of a petitioning labor org
Mdavit that he is not a member of, o
Party and that he does not believe in, a

lt support any organization that beli
£ the United States Government by for
This provision was upheld in Oil
. Elliott (1947), 73 Fed. Sup. 942. T
imied a petition for a mandatory in;
iirector of the National Labor Relatior
1 labor election to determine whether
"nion should represent the emplovees ¢
The plaintiff was an affiliate of an
affidavits as required by the National ]
: The court, in considering Seetion 4
P titution, which provides that the natic
«ach state a republican form of goven
“ized that the Communist form of gove
‘irm of government.’’ (p. 944.)

In this field, as in the field of alien )
wted, the question frequently arises wi
' aecupy the field and thereby preclud:
. Thus, to the extent that state statt
“uployer-employee relations conflict wif
Labor Relations Act, they must vield to
© Florida {1945), 325 1J. 8. 538). A]
‘abor union activities, established stand
7, union bargaining representatives
National Labor Relations Act. Hill had
from acting as a bargaining agent of a
“cure a license under the Florida statu
 The majority opinion in the Hill
‘der g mere conflict between specific pr
Yatutes; found that the Florida statu
icomplishment and execution of the
{ongress,’’ apparently inferring that (
' preclude state action. Had Congress
"lorida statute might have been effecti
Visions that were not in direct conflict
federa] statute might have been operat
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ATRMAN CANWELL

vou, Senator Bienz and Senator Tenney,

what Senator Tenney has said. I am moat
are traveling in the right direction wheg

st the common enemy. We are very muyel

lization in the several states through the
oppose Communism, to effe_ctxwl_v delemt
ey that this is & very techngcal ficld. It jg
t to legislate. I do feel convinced that thle
nism can be defeated in America 1 think
can way to defeat this sort of 1hing jg
v 15 difficult to legislate in this field, Ag
cult to draft straight-jacket la\\:.s fencing
epping on the toes of other citizens. We

our investigations to expose Communista, 3
e of the accomplishments of un-Ameriean

veral states. What may be ncvessary i
femn we hope to partially solve here. And,
quainted with each one of you while wa
greatest help to us in our operatiom hes
.f men who are working in the same Seld
e have called on such men as Harpes
mow, Karl Baarslag, Tom Sawyer sad
s help that was immediate and necemary
tain in any other way. We drew heavilp
lifornia committee in drafting a resole.
{ steps we had to take in charting & sew
1, we were able to turn to those who had

iink that that is what each one of yu §

your time. As I said, T hope to becagpt 4.

. one of you and get your counsel
‘o you and I think that this meeting

u as it goes along.

ate of Washington.

ipeaker, I might say that we are g

the pext day and a half and the
1 question period, Teporis probably
Part of the most importunt part
sveryone will continue to attend

| advise members of _the committee
nstitutionality of bills to be p

e of California that one man does
m figure. He is especially

§.ou Fred B. Wood at this time,

'.' “clearly define the subversive activities prohibited. It seems clear

t ) ¢ & e courts will not accept a legislative determination that any
is a step in the right direction, and _'

gL

.ou, Chairman Albert Canwell of '3

Apation to protect its very existence. The question always is, under

g ination that any particular organization is engaged in subversive
B ‘its. Such messures must be necessitated by & clear and present

ve have what we call a lawyers o "
». There are five lawyers there and i

- I say, will not sanction probibition of peaceful and lawful )

woll- kel
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2 in this State. He is Fred B. Wood, the next speaker, and he is
«islative counsel for the State of California. It is my pleasure to present

I. Frep B. Woop—Tireisrarion

Mr. Woon: Chairman Bienz, Senators and Representatives of the
-ous states, Ladies and Gentlemen:

May I make an amendment to the portion of the introductory
prarks. The rumor is exaggerated that one man performs all those
4-ices in California. I have 18 deputies. Even then we think that we are
§-oworked. T have been given the subject, ““The Constitutional Power
i State Legislature to Enact Statutes Dealing with Secret and Sub-
Jive Aetivities and a Brief Resume of Present California Statutes
§ This Subjeet.””

We have to consider on a state level primarily fivst, the Bill of
(:its of the State and of the United States. In addition, on the state
1 as distinguished from the federal level, if a particular proposed
¢ of legislation deals with aliens or in some other way deals rather
§-tly with international relations, it comes into the question of the
§.ut of state power and also whether or not Congress has oconpied
¥ eld. As concerns standards and requirements imposed by the state
% s employges, there is a bit greater latitude because the state, as

wyer, has admittedly a good deal to say as to the standards and

arements that it will demand of its employees which is quite a bit
¥-ent from the state in dealing with the average citizen or any

-nnot in the status of an employee of the state within its territorial
golaries.
| For Mr. Woods’ revised, annotated and complete analysis of the
3. antisubversive legislation, please turn to pages 564-588, in Pari

of this Repart.)

§ | see my time is ronning pretty close. I might summarize that any
measure must be eouched in explicit and clear terms. This means
§ 't wust not only meet the standards of a criminal statute, but it

«jar named organization is engaged in subversive activities,

{ will say now that I do not read in any of the decisions of the
Lourt of the United States or any of the states, any disavowel
~power of the United States or of the states to adopt appropriate

articular statute that meets the subjeet of evil, is it too sweeping
¥ (narrowly and appropriately directed to the evil to be prevented ?
ms clear that the courts will not necessarily accept the legislative

“r to the publie peace,
3 The courts will not sanction prohibition—when I say the courts, I
< the Constitution, because the courts only interpret the Constitu-

“ies of & subversive organization in the absence of proof of its ‘

h e Y a1 b b W o 5
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eang and other foreigners, but sir it iy
ever make the slightest impressi(’m on
tic Americans.”’ And our own traineq
our own modern day Washingtong and
wd seurvily treated by our present day
aericans by the over-confident English
r strata of society is or can be
‘anadian spy disclosures of t
Dns‘of our own House Un-
u those of the Washington ang Cal;.
his home to all of us, I most Sincerely
bt propagated by Communists ang
thed pseudo-liberals and alieged intel.
s from and is bred ouly in poverty
10w been fairly well blown up and
en of the House Committee expressed
«d at the fact that nearly all of those
If-implicated themselves by refusing
ame from so-called better class fami.
high in seholarship, had never toiled
mger or undergone any of the abuses
social systems which are supposed
onvicted Canadian spies were from

1 educated and well off.
lian who was a professor and turned
Soviet agents, a man of wealth and
ity regarded. He was not a member
with his bands, never had been to
id not have a Russian background,
‘om that step by step went into the
nmunism is bred in the lower ele-
sed, and the discriminated-against

immune
WO yeary
Ameriean

FALLACY

t to warn you against what 1 eall
of you here today in your publie
itinuously to ridicule and destruy
v Way to Destroy Communisi is
racy by Removing Communism's
this fallaey is that it is of course
" a one-tenth truth. Ite foremost
elt, 8 wise and learned lady, but
mservatives, and even anti-Com-
s utterly preposterous sophistry.
3 of logiec as are available even
examine the Insidious Fallacy.
. Communism ig to strengthen
iitle adverb ‘‘only.”’ In other
economie, and political systems
b,
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Step No. 2, Note carefully that there is no eriticism direet or implied
{ Communism. By tacit inference at least it is either above eriticiam or
mmune to attack. Ouly Democracy as we know it has failed and been
wund wanting. We are at faalt; not the Communists,

Third deadly step. All that westeran civilization implies, the majesty
f Roman law, the imperishable tencts of Christ, one thousand years of
ziiter human struggle for freedom and liberty, human dignity of man
wrstis the state——all these priceless heritages aequired only by terrible
.acrifices by countless martyrs down through the centuries are neatly
byuated in one clever dialectical swoop with Asiatic totalitarian autoe-
*acy. In other words, by the simple process of sophistry two totally
meiqual, opposite, and irrecomcilable ways of life are tossed on the
wates to be “‘impartially weighed against each other.”” Could anything
e more fantastic?

Now, note most earefully the next deadly step in this incredible
sereise in human befuddlement and chicanery. Democraey and all that
suman hiberty and freedom embodies are brazenly likened ta the com-
‘rodities of the market place. What these pernicious peddlers of the
insidious Fallaey say in effect is this: **Our line of goods is not selling
el in competition with the Communists. They are crowding us out of
he market, We must improve our produce or we shall lose out.”” In short,
Democracy and human Iiberty are saleable commodities like auto tires,
wap, cosmeties, or canned pork and beans which, unless they are speedily
mproved will otherwise be forced to give way to a more aggressive and
lrnamic ideology.

I submit to you, can the human brain evolve anything more utterly
absard, fallacious, and self-degrading? Yet we have the spectacle of
karned Justices of the United States Supreme Conrt, U, 8. delegates
o the United Nations, and other profound pundits of the non sequitur
Wandly going up and down the land offering this priceless pearl of
«phistry as the last words of buman wisdom. Nething that Y can think
i so pointedly and devastatingly exposes the utter mental fatunity and
soselike *thinking '™ of some of our present-day *‘intellectuals’’ as does
“his preposterous and fraudulent exercise in ‘*social thinking.’’ You
wve to be a Phi Beta Kappa to cook up such an insidious farrago of
JDeerest nonsense. .

Let us have no more of this nonsense, but let all of us knock it on its
retinous cranium wherever and whenever it raises its idiotie head. If
“7ou ever hear anyone broadcasting the Insidious Fallacy ask him or
- sr gquiekly, before they make further fools of themselves, whether they
‘www anything about Switzerland, lceland, Denmark, and Sweden.
leelanders and Swiss have enjoyed almost one thousand years of a far

Zparer and simpler form of Democracy than we have ever dreamt of in
. his Conntry. Neisher country has a Negro question, sharecroppers, great
i-xremes of poverty and wealth, ** Wall Street monopoly capital,’’ slums,
;mistreated or exploited minorities, eolonies, or ' war-mongering imperial-
“am.”" Yet both have troublesome and numercus Communist parties,
Tsweden and Denmark are even more advaneced socially and economically.
;Labor in these two countries is practically 100 percent organized and
¥ ontrols the government. Cooperatives are extensive among producers
» % well as eonsumers and largely conirol the economies of these two
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